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ABSTRACT 
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employer-employee relations. (JF) 



ERLC 



U $ OCPARTMCNTOrHEAlTH. 

NAKONALlNJTITOIEOr 
EDUCATION 

thi$ oocuweni mas BE€N REPRO 
ooceo EXA<n.y as recCwed trom 

THE PERSON OR OftGAM2ATlON ORIGIN 
ATkNO n POINTS OF VIEW Oft OPINIONS 
STATED DO NOT NECESSARILY REPRE 
SENTOPItfC'AtNATtONAL INSTITUTE OP 
EDUCATION POSITION OR POLICY 



PERMISSION TO REPftOCXXJE THiS COPY- 
f^lOHTCO WATtRlAL HAS B«EN GrAHTEO 6V 



TO CR)C AND OROANIZATlONS OPCRATiNO 
UNDER AGREEMENTS WITH THE NATIONAL IN- 
STaUTE OF EDUCATION. fURTHEfl REPftO- 
DUCHON OOTSfOE THE ERIC SySTEM flE 
00lft€S PERMISSION OF THE COPYRIGHT 



. s 



NOLPE CONFERENCE PROOEEDINOS 

November 8-10, 196? 

Deauville Hotel 
Miaxni Beaobi Florida 

TABLE OF CONTENTS 

The Oopyri£^t Law and Education • * Harry N* Rosenfield, Attorney 

Washingtont B« C. 

Legal Rights of Students in the 

School Setting Warren E« Gauerke 

Wayne State University 

Legal Rights of Minors in Society Thomas A* Shannon, Schools Attoimey 

San Diego Unified School District 

Legal Problems Related to Ejctra 

Curricular Activities J« Bavld Mohler 

University of Misflissippi 

The Doctrine of *In Loco Parentis* i 

Past and Present • • • « K* Donald Moran, Administrator 

College Hi^ Laboratory School 
Kansas State College 

Law for Educators t One Approach Edward C« Bolmeler 

Duke University 

Qoinent Domain and School Districts • • • • Wallace Cioodi Assistant Dean 

Kansas State Teachers College 

Race Relations and the Schools in 

the United States: Law and Policy Gordon Foster and Michael J. Stolee 

South Fj.orlda School Desegregation 
Counsul^jing Center, 
University of Miami 

Mediation, Pact Finding, 

Arbitration • • • • • .Reynolds C« Seitz 

Professor of Law 
Marquette University 

Memorandum Outlining The Provisions of 
The Public Employees' Pair Employment 

Act John E« Glenn, Attorney 

Albany, New York 

The Negotiating Council in California 
An Innovation in Teacher-School Board 

Relations # • # • • • • Clarence U. Langstaff 

Assistant County Counsel 

Y-rJ^r- I^s Angeles City Board of Education 

hRlL 



NATIONAL ORGANIZATION ON LBOAL HIOBLEMS OF EDUCATION 



C. Edmund R«uH*r, Jr. 

Professor of Cdueoiioa 

Teochers Col1sg«< Columbia UnlYvnltr 

New Yorki N^w York 10027 



FresldesiClecl 

Martha L. Ware 

Assistant Director, Research DlvUloo 
National Education Association 
1201 Sixteenth Street N. W» 
Washington, D. a 20036 



Patt-^sldeat 

Henry E. Butler, |r» 
Assodate Prolesftor 
College cl Educatioa 
University ol Rochester 
Rocl ester, N. Y. 14627 



Secretary-Treasurer 

M. A. McGhehey 
825 Western Avenue 
Topekoi Kon^at 66606 
FL M144 



SxecutiTe CommitW* 

Robert 1. Simpson, U67 
Associate processor ol Eduootioo 
Miami University 
Oziordi Ohio 45056 

Thomas A. Shannon, 1967 
togal Adviser 

San Dtego Unified School Dtetrid 

4100 Normal Street 

Son Diego, Calliornia 9210d 

Allen TKieraich, td67 
Assistant Executive Secretary 
Minnesota Fducation Association 
41 Sherburne Avenue 
St. Foul, Minnesota 55103 

James O'Meara, 1967 
1$411 Marlene Avenue 
Cleveland, Ohio 44135 

Howard R. Jones, Dean, 19C6 
College of Education 
University of Iowa 
Iowa City, Iowa 52240 

Eric Groetlnger, 1966 
State Department ol Educatioo 
225 West Stale Street 
Trenlon, New Jersey 08606 

Roger M. Show, 1968 
Professor of Cducoiioti 
Kent Stuie University 
Kent, Ohio 44240 



Poseph M. Ny^aard, l^9 
Associate rKofessor ol Educotico 
Butler University 
Ind^onapoUs, indiono 46208 



COPYRIGHT LAV AND EDUCATION 

Harry N« Rosenfleld 
Attoimey 
Vaayilngtoni D«C» 



The copyrifi^jt law is a legal ''sleeper" in the field of school Ibm. It has 
vital impact on the educational process > but is often unknown to those whom it 
affects, even when it subjects them to heavy financial liabilities and penalties. 

It is a Federal law; constitutionally, it pre-»empts state law* And, until 
recently, those who dealt With the copyright law voxelyf if ever, thoufijit of its 
impact upon schoolst It is highly technical, and is almost invariable involved 
with conflicts between competing coimeroial interests* 

The copyright law affects the educational process in at least three wayst 

I. TEACHERS - - are affected in two ways* 

(a) as authors of copyri^t works - - they want maximum proteotioni 

(b) as users of copyrighted works - they want the greatest possible 
freedom of use of copyri^t^jd works without legal or administrative 
limitations* 

II* SCHOOL BOARDS — have many«« faceted stakes i 

(a) as purchasers of ins true tionail materials - costs axe affected by 
royalties I 

(b) as curriculum approvers - - their plans may bo affected by copyright 
limitations on all sorts of curriculum material; 

(c) as employers - - especially in connection with copyright on works 
prepared by their employees \/lthin the scope of their duties* 

III* STUDENTS are affected tis users in the learning process* 

Let's be specific* Just what are we talking about? 

Example one 

The following is an excerpt from the forthcoming NEA JOURNAL for December, 
as an example of a technique to make homework interesting and meaningful) 

"High School < The class was assigned to watch a 'discovery* 
program on TV that dealt vith a subject we were studing* I 
tape recorded the audio portlonn)f the broadcast* The next 
day we listened to the tape in class and used it to ignite a 
lively and intensive discussion of the subject. Thus we 
were able to make full use of a professional presentation 
costing many thousands of dollars and involving many highly 
talented people*" 

Quer ^'t what are the copyrifijit implications? 



BcaBffile Two 

Take a map in a Sunday Newspaper Supplement or Magazine i a map perhaps of 
newly emerging countries of Africa^ What does a teacher do with the map in 
school? Here are eig^t good possibilities! 

(1) She displays the original on the bulletin boardt 

(2) She projects the original on an opaque projector. There is no 
permanent, tangible copy# There is no problem under copyrifi^ht, 

(5) She makes a transparancy for overhead projection, 

(4) She makes it into a slide for a slide projector. This raises very 
serious problems under present lav« The Register of Copyrigbts saysi 
^N0| one cannot copy an entire work," 

(5) She makes 30 copies on an instant fluid duplicator to supply one copy 
for each student in one class* 

(6) She makes 100 copies on an off-set duplicator for members of three 
classes. Under present law, this would be allegedly illegal as 
copying an entire work, 

(7) She displays the original on ITV, Here there would be no problem, 

(8) She tapes for delayed broadcast » closed circuit , one station. Under 
present lawf its legality would be terribly uncertain. 

Example Three 

A poem is to be used on an examination for analysis. 

At one time the attorney for the Authors League saldi '*Do this, and I'll 
sue for infringement," After a long period of Congressional hearings and lengthy 
clamor, this was retracted. Under the new proposed bill, according to the House 
Report t such use would be acceptable. 

Other Examples of what teachers do with copyri^ted materials 1 

(1 ) An elementary school teacher makes photocopies of a short story from 
a supermarket magazine for use in choral re/iding, 

(2) A physical education teacher dittoes a digest of rules from an official 
rule book# 

(5) A science teacher makes class copies of an excerpt from a school library 
reference book to be used immediately, 

(4) A music teacher tapes his high school orchestra perfoiToance for self^^- 
evaluation purposes, 

(5) An English teacher mimeographs several short poems by poets. repre^ sent ed 
very superficially in an anthology which is used as a text by the students, 

(6) A social science teacher tapes a radio-TV debate for class discussion 
the following morning, 
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Here's what we're talking about » This is creative teaching* \ 



CAN GOOD AND REASONABLE TEACHING PRACTICE BE ILLEGAL COPYRIGHT PRACTICE? 

For years many of these and other good teaching practices have been in wide- 
spread us6t and scarcely anyone thought of the copyright angles. But now that the 
issud has been raised t many school boards and supervisors fear that the failure to 
assure the legality of basically sound and reasonable teaching practices vrill cur- 
tail and handicap creative and imaginative teaching seriouslyt Such reasonable 
practices have grown up over the years under existing copyright law, and both 
education and copyright proprietors have prospered. The problem facing the Con- 
gress today is the need to legitimitize reasonable educational practices so that 
teachers won't be forced either to d3fop them, to the detriment of the pupils, or 
to continue them "under the table*" 

That this will also be to the advantage of copyright owners is attested by 
the fact that while these educational practices grew up, America's publishers have 
prospered as perhaps never before in history* Their stocks are among today's 
"hot items'' in the market —and this despite, or perhaps because of, the very 
educational practices we are discussing* 



CURRENT STATUS OF LEGISLATION 

1 • After years of study by the Copyrl^t Office and extensive hearings by the 
House Judiciary Committee, the House passed H*R*2312, to enact a general 
revision of the ^$0$ copyright law* 

2t The Senate Judiciary Committee has completed hearings on S«597» but has 
deferred action until next year* 

3» The major educational organizations of the TI*S* have organized an Ad Hoc 
Committee on Copyright Law Revision, comprised of some 33 organizations t 
National Education Association, American Council on Education, National 
Catholic Education Association, National School Board Association, and 
subject-'matter associations such as Language, English,. Science, Classroom 
Teachers, ETV, audiovisual groups, etc* The cooraitteo has served as a 
coordinating group to develop educational consensus in the nation* 



BASIC ISSUES 

The copyright law Involves a whole host of issues of public policy, some 
of which have specific relevance to education* Of these, I have selected only 
three to discuss this eveningi 

I. THE NEED TO MAKE LIMITED COPIES FOR NONPROFIT EDUCATIONAL USB* 

II. THE NEED FOR REASONABLE USE OP NEW EDUCATIONAL TECHNOLOGIES. 

Ill* THE NEED FOR REASONABLE ACCESS TO COPYRIGHT MATERIALS* 
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I. THE NEED TO MAKE LIMITED COPIES i'OR NONPROFIT EDUCATIONAL USE> 



Since 1909 the copyright law has contained the ^'nct-jTcivproflt" principle, 
authorizing the nonprofit public performance of nondramatio literary and mualoal 
copyrighted works without regard to consent from the copyright ov.ner^ 

The current bills would destroy this basic doctrinei and substitute cate-- 
gorlcal exemptions* I believe this to be an unwholesome retrogression contrary 
to public Interest* On this score, the present law is sensitive to the public 
Interest in its broadest reach, by distinguishing between nonprofit and oommer" 
olal uses of copyrighted materials) it recognizes a special and primary right for 
such nonprofit uses* The new bill rejects this concept and lumps together non- 
profit and commercial, subject to a back-handed partial f^xemption* This failure 
to make the vital initial distinotion between nonprofit and commercial users is, 
I submit, a serious blind-spot in the current bills* 

The Ad Hoc Committee proposed a two-pronged approach I 

(1) retention of the "not-for-profit" concept for nonprofit educational 
use, and 

(2) application of the concept to both (a) performance and (b) restricted 
copying and recording, for nonprofit educational purposes* 

To this end, the Ad Hoo Comodttee proposed a special statutory provision 
x^or limited educational copies and recording, as well as a statutory '^fair use" 
section* This double proposal would, in say judgment, be the simplest, fairest 
and best way to deal with education's needs under the oopyric^t law* 

However, the Ad Hoo Committee agreed to oompromise position, in order to 
achieve the same general result in a different way, throu^ 

(1) a revised and somewhat more specific statutory "fair use" section, and 

(2) a legislative history by means of a Committee report sanctioning 
approved educational practices under the copyright law* 

As we Interpret Section I07 (the fair use section) of the House bill and 
its legislative history on "fair use,*' the bill gives classroom teachers the 
statutory vif^t to make limited copies and recordings of oopyri^ted materials 
for teaching, research and scholarship* This ric^t includes both single and 
multiple copies in appropriate instances, as well as some types of entire works 
under vezy limited conditions, as shown in the House Committee report* In 
addition, certain similar ri£^ts are provided for broadcast teachers* 

I must frankly admit that I am not too happy with the "fair use" approach* 
It is— under present law— (1) uncertain, (2) after the fact, and (5) costly* 
Please remember that "fair use" has customarily been an affirmative defense in an 
infringement suit* There is a paucity of judicial precedent specifically appli- 
cable to educational and other nonprofit "fair use#" Consequently, under present 
law, there is such great uncertainty and unpredictability in determination of 
"fair use" that teachers would need a ^Ixot line" to a copyright lawyer before they 
could tell when a use is "fair" or otherwise* For example, publishers objected to 
a statement proposed by the Register of Cofo^if^ts that a clear-cut example of 
fair use was 

"Reproduction by a teacher or student of a part of a 
work to illustrate a' lesson*" 
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The Auerloan Book Publishers Counoll said It oould only be small part«^ In 
testimony before the Congress t the General Counsel of the Copyri^^t Offioa said 
It oould only be ^'a relatively small part/ and the Register's Supplemental 
Report says that ^^fair use" applies only to '^the relative insignifloanoe of the 
exoerpt oopied*'^ The Musio Publishers Assooiation of the V.S. said that fair use 
oan not apply to "any part." 

Add to this the testimony of oounsel for the Amerioan Textbook Publishert^ 
Institute that "Hie dootrine of fair use was never intended to Sifford oertalntjr 
of the law." ^ 

Various Federal agenoies have submitted reportst or testimony^ \Aioh also 
substantiate the folly of attempting to rely on "fair use" under present lav in 
terms of the prediotable ri£^t to copyri^^t material. 

The Federal Communication Commission's report on an eaxlier billi statest 
in partt 

"However, we are also mindful that ^^fair use" is both a limited 
and an indefinite dootxrine. . «Furtheri there is no preoise way 
of knowing how much of a copyrifi^hted work oan be used in a given 
situation under the (?ootrine of fair use« The proepeotive user 
would apparently need expert advice to judge each case individually 
under the provisions* . and, even so, there would be the risk of 
having to defend an infringement suit, « .ve are therefore of the 
opinion that the doctrine of *fair use' would not in and of itself , 
be an adequate answer for educational broadcasting purposes." 

The Health, Education and Welfare Department's report on H. R, 4547 says, in parti 

"1 » With no reported judicial decisions on the subject, it would 
be useful to libraries, authors, publishers, scientists, and re- 
sSvaacches to have the permissible limits of photocopying spelled 
out in the statute « 

"2. The failure of a comprehensive revision of the Copyright Law 
to include a provision on photocopying might be deemed to indicate 
an intent by Congress not to authorize photocopying by libraries 
as a limitation on the exclusive rights of a copyright holderi" 

In the lifijit of the voluminous testimony and heated conticoversy on the un- 
certainties of "fair use" for educational purposes under the present law, the 
House Judiciary Committee's report specifically recognized "the need for greater 
certainty and protection for teachers," especially "as to cases of copying by 
teachers, since in this area there are few if any judicial guidelines" (p«32). 
In adopting the compromise agreement as to "fair use," the Report specifically 
states: 



"The committee sympathizes with the argument that a teacher should 
not be prevented by uncertainty from doing things thet he is legally 
entitled to do and that improve the quality of his teaching" {p32)i 

Therefore, the Report is designed to 

"provide educators with the basis for establishing workable practices 
and policies." (p. 55) 



Coneequenfely^ in the li£^it of the entire legislative oontroversy and 
hietoty, I believe that the real import of the House bill and report on the 
''feir use'* doctrine^ in adoption of the comproalBO agreement, is that it is 
being given a statutory and Congreeeional infusion of positive dootrine where 
prior judioial gaps prevailed, and that the key is a Congressionallyadopted 
publio policy of speoial recognition for nonprofit educational uses« As I see 
it I the -effect of the House bill and report, taken together, is to write into 
statute the basic position (althcu^ not necessarily all the specifics) espoused 
by the Ad Hoc Comndttee in connection with its proposed statutory authorization 
for limited educational copying and recording* 

On this score^ it is important to state our understanding of the fundamental 
nature of fair use as it ib encompassed on this billi 

(1) Fair use, and the limited educational copying and recording it speci- 
fically authorizes in statute, is not an occasional or only casual ri^it* In our 
agreement on fair use, there is nothing occasional or casual about education* e 
right of fair use under the statute. Instead of occasional, it is a constant 
rlfi^it; instead of casual, it is a continuing rij^t. 

Per us, '*fair use" is a fundamental and permanent statutory charter for 
education. Such use is not given by leave of the copyright owner, but is spec- 
ifically and statutorily reserved for education by Congress and the copyri^t 
monopoly. It is not a privilege awarded by the publisher, but a right specified 
by lawt 

(2) One witness was candid enou^ to state that he regarded fair use 
"as a temporary safei^y valve" after \Aiich "the concept of fair use should lose 
Its importance and die off as some form of vestigial tail," If this is true, 
we want nothing of such phoney "fair use," 

As indicated earlier, education proposed a tvo-prong approach, retention of 
the "not for profit" concept plus a statutory authorization for limited copying 
for educational purposes. We receded from this position and accepted a compro- 
mise involving a rewritten fair use provision and a clear legislative history 
only upon the basis of the iron-found congressional assurance that 

"the doctrine of fair use, as properly applied, is broad encugji to 
permit reasonable educational use," (p*32} 

If thez^e is a breech in the agreement as the Ad Hoc Committee understands 
it, either in terms of the statutory language or the legislative history, the 
Ad Hoc Committee's position remains as originally stated. I repeat! The oom- 
prcmise was based on the assurance of a lasting charter in the fair use papo- 
visions and a legislative history protecting the rl^t of teachers to teach 
effectively, including the statutory right of limited copying and recording* 

Furthermore, there is one statement in the House Report which negates the 
compromise agreement, so far as we are concerned. Section I07 of the bill, on 
fair use, sets forth four of the criteria which may be used for determining 
"fair use," Our basic understanding of the agreement is correctly stated in that 
Reporter comments that the fourth criterion "must always be judged in conjunction 
with the other three criteria," and that the four criteria "must be applied in 
combination with the circumstances pertaining to other criteria," However, these 
statements— and the essence of our agreement—are, we fear, wholly vitiated by 
another statement In the House Report dealing with the fourth criterion, as 
follows I 
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The Board of Eduoatloni on October 19i adopted a resolutloni 

purpuant to the Winton Act (Ed. Code § I3O8O to IJOSS. added by Calif. 
Stato* 1965^ Chap* 2041 1 effective September 17> I965). 

The resolution established a negotiating council of nine meobere 
"allotted proportionately according to an election of the certificated 
Btaff, to represent organizations of certificated staff membere in 
negotiations * * (254 A*C.A. 708, 711*) 

On October 22, 1965f the Association filed its complaint alleging 
that the election procedure violated the Winton Act, and the Federation 
intervened. The preliminary injunction was issued on December 51, 1965$ 
and the percanent injunction on April 29, I966. 

A brief legislative background of the Vinton Act is necessary to an 
understanding of the Berkeley Teachers Association case* 

In 1961, the California Legislature enacted Government Code SS 5500 
to 5509 (Calif. Stats. I96I, Chap. I964) to provide a uniform basis for 
recognizing the right of all public governmental employees, coming within 
the control of tho California Legislaturei to join and be represented in 
their employer-employee relations by public employee organizations, or not 
to join any such organization and to represent themselves individually in 
their employer-employee relations. School Districts and their employees 
and employee organizations were expressly covered by this 196I statute. 

By the I965 V/inton Act, the California Legislature removed school 
districts, and their employees and employee organizations, both certificated 
and classified, from the scope and operation of the I96I statute (Govt. Code 
85501) and established unique provisions for them ( §§ I5O8O-I5O88, Bd«Code«) 

This 1965 Vinton Act defined "public school employer" to include, 
among others, a public school district * ( 8 I5O8I, subd (b), Ed. Code); 
defined "public school employee" to mean any person employed by any public 
school employer except those persons elected by popular vote or appointed 
by the Governor. ( 8 15O8I, subd. (c), Ed. Code.) 

8 I5O8I, subdivision (a), states" 'Qnployee organization' means any 
organization which includes employees of a public school employer ^.g., 
school district/ and which has as one of its primary purposes represent- 
ing such employees in their relations with that public school employer." 

S I5O85 provides for a "negotiating council" of from five to nine 
members composed of representatives, in proportions determined by formula, 
of those employee organizations which (1) represent their members who are 
certificated employees employed by the school district and (2) have as one 
of their primary purposes representing such employees in their relations vrith 
that district. 



^ "Public school employer" also includes a county superintendent of schools | 
a county board of education, and a classified-employee personnel commission. 



The Kegotiatlhg Counoll id establlahed in a eohool district in the 
event there is in ihe^t aohool district mere than one employee organization 
3(^opr68entiag oertifioated employees of the distriot* 

It should be noted thati late in the course of legislative deliber-^ 
ationi four passages in 8 15083 were changed by the Legislature from 
"negotiate In good faith" (which wa^ defined) to "meet and confer 
(Assembly Bill 1474 as amended in Senate on June 10^ 196^) 

In the Berkeley Jeaohere Assooiaticn oassi the California Appellate 
Court states the pweposes of the 1965 Vinton Act as follows (254 A.O.A. 
708, 711-712 and 71 4-71 5) t 

"iHie statement of purposes of the 1965 Legislation emphasized the 
ri^t of public school employees to join organizations of their own <^olce 
and be represented by such orjpanizations not only in their employment but 
also in their professional relationships with their employers and to afford 
them a voice In the forfmilation of educational policy* Like its I96I pre-^ 
decesscri the Vinton Act was designed to strengthen existing tenursi merit 
or civil service systems and other methods of administering employer- 
employee relations throu£^ the establishment of uniform and orderly methods 
of cooosunlcaticn between employees and the public school employers by 
which they are employed (Bd. Code, B 15080} of. Gov.Code, & 5500). ^ * * 
(1^8 711-712) 

"She final portion df the statute, section 15088 (paralleling % 5509, 
Gov. Code), provides that its enactment shall not be construed to make 
section 9255 of the Labor Code applicable. Both of the courts below appaj>- 
ently concluded that the allotment proportionately of the nine members of 
the negotiating council by means of an election, participated in by all of 
the District's certificated employees and in which they are called upon to 
choose between employee organizations, was not in accord with the intent 
and purpose of the Vinton Act, and was contrary to the express provisions 
of section I5O85 (quoted above) that the members of the negotiating council 
be selected by the employee organizations representing certificated 
employees." (Pages 714-715) 

The Appellate Court's decision is epitomized by the following 
(254 A.O.A. 708, 715-716)1 

"The Board's resolution provides that all of the District's certifi- 
cated employees, irrespective of .whether or not they are members of an 
employee organization, may participate in an election for the purpose of 
determining >d)ich organization each employee wishes to represent him on the 
negotiating council* However, as indicated above, section 15085 does not 
provide for a negotiating council to represent all certificated employees 
of the District, but a negotiating council composed of representatives of 
those employee organizations entitled to be represented on the negotiating 



The section states that the public policy of the state recognized 
the ri(p^t of individual workmen to advance their interests by 
organization and favors collective bargaining ( American Radio Assn . v. 
Superior Court s 257 Cal.App,2d 891 ^47 Cal. Rptr. 41 9/ > Chavez vT' 
Sargent, 52 Cal.2d 162 /5'59 p,2d 801/). 




The Bepaartmnt of Judtloe has opposed eactdueion of the term beyond 56 yeare^ 
ae an unvamnted monopoly! 

"The Department of Juetioe ia opposed to lengthening the period of 
oopyrlelbte« Copyrle^te (and patents) are forms of monopolies and 
wfaould not be extended for periods lon^r than those now provided 
by lawt The present S^^yaar monopoly granted to authors in In our 
view fully adequate to reward authors for their contributions to 
80olety« Considering this matter from the viewpoint of the public » 
which Is interested In the early passing of copyrl^ted material 
Into the public domain » It would seem unwise to extend further the 
copyright monopoly*"* 



CONOLUSION 

In ooncludlon, I respectfully suggest that there are at least three 
fundamental principles that should be determinative In consideration of copy-* 
rle^t legislation! 

rirst prlnclDle t 

As former Attorney General Katzenbaoh told the Congress 9 "Copyrights exe 
forme of monopolleb*" It Is of the utmost importance to realize that 

^^Even at Its besty copyright necessasrilly Involves the rle^t to 
restrict as well as to monopolize the diffusion of knowledge/' 

Second principle ! 

The Constitution grants no property ri^its to authors! It merely grants 
power to Congress to enact copyrlj^t legislation. In Wheaton v» Peters 1 (I834) 
the very first case In which the Supreme Court considered thle problem) the 
Court said! 

''Congress by this acty Instead of sanctioning an existing vi^tf as 
contended for, created it« (661 )« • •This rl£^t| as has been shown, 
does not exist at common law-^it oxriginated, if at allj under the 
Acts of Congress^" (663) Vheaton Vt Peters , 8 Pet«591 (I834) 

The House Report on the current Copyrl^t Law of I909 also made this same 
point crystal clear! 

"The enactment of copyrij^t legislation by Congress under the terms 
of the Constitution is not ba(j6d upon any natural rifi^t that the 
author has in his writings, for the Supreme Court has held that such 
rli^te as he has are purely statutory rigjits^ • . •The Constitution 
does not establish copyrlg^tsi but provides that Congress shall have 
the power to grant such rifi^hts if it thinks best^" House Report 
No^ 2222, 60th Congi, 2d Sess., p^7 

There is a long and uninterrupted line of cases that hold unequivocally that 
copyright protection is completely and solely a matter of statute, a privilege or 
franchise, simply a creature of statute^ As distinguished from literary property^ 
copyrl^t Is wholly a matter of Congressional discretion to grant or to withhold* 



* Letter of Acting Deputy Attorney General Katzenbach, May 2, 1962, House Rep« 
Q Ko« 1742) 87th Cong«, 2d 8ess#, on H* J« Hed# 676, p«6« 
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The Supremo Court hae also held that the oonditions upon vhioh oopyrlghts 
are granted are vholly within the constitutional power of the Congress to pre- 
soribe* 

The Register of Copyri^t's Report of I96I ooiamented on this subjeot as 
follows t 

"Copyrl0iti • .has certain features of property rigJatSf personal 
rights and monopoly^ but it differs from each of these. The legal 
prlnoiples usually applioable to property • • .are not always 
appropriate for oopyrig^t." (pt6) 



Third prlnolyle 

The Congress^ the Supreme Court and the Register of Copyrights have all 
affirmed the prlmaoy of the publio Interest over the oopyrij^t proprietor's 
interest" 

(1 ) The House Report on the present law stated that oopyrig^t was given 

"not prlmajflly for the benefit of the author, 
but primarily for the benefit of the publio," 
House Rep. No. 222| 60th Cong.i 2d Sees. p«7. 

(2) The Supreme Court has saldi 

"• • tthe copyright lawt • tmakes a rewaxxl to 
the ovmer of seoondary consideration*" 
U»St V, Paramount Ploturesi Ino» . 334 U.S. 
131 1 158 

(3) And the Register of Copyri^ts said, in his 1961 Report to the Congx>essi 

"Within limits the author's interest colnoide with 
those of the publio* Where they conflioti the 
publio interest must prevail." (p.6) 

Elsewhere this Report also saysi 

"Ibe needs of all groups must be taken into account. 
But these needs must also be weighed In the li^t 
of the paramount public Interest." (p.xl) 

I respectfully suggest that "the paramount publio interest" in the U. S. is its 
system of publio and private, nonprofit schools which reach into every home in 
every comer of the nation. This "public interest" must prevail in the new 
copyright law. 
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?y the time this talk appears in print, it will be a rare person who is 
not faxniliar with its subjeotf at seoondhand at least* It well may beoome the 
most talked about topio since '^new math" and may outrun the controversy over 
teacher walkouts. The subject deals with alleged invasions by governing boards 
and their deputies of the civil rights of students in public schools and 
colleges* The minds and feelings of some of the students apparently have been 
tampered with, all under the guise of maintaining necessary "law and order"* 

Legal literature and court cases in the area of the civil rl^^ts of 
students are at a bare minimum* With almost no sc«*oalled "landmark" cases to 
serve as a guide, maybe it is Just too early for an analysis of what record 
there is* Even though detached appraisal is not now possible, the topic of 
the governing of schools and its effect on students must raise some rather 
serious questions about the preservation of individual dignity, the limits on 
the use of power by government, and interference by society of one's personal 
antcnomty and belief; 



THE FUNDAMENTAL THHffi 

The central point at issue developed herein is the infringement by 
government of the civil rig^its of students* The subject matter is the legal- 
ity and propriety of regulations by educational institutions designed to con- 
trol the behavior of those in attendance* The thread for maintaining contin- 
uity is the matter of the constitutional limits of the authority of such 
bodies to interfere with one's basic right to be left alone regarding his 
person and his thoughts* 

There seems to be increasing concern over unrest and disobedience by 
students* !Ibis anxieiy is reflected in the numerous rules adopted by the 
governing boards of schools and colleges to keep an environment conducive to 
study* Some of the policies adopted to this end has become so controversial 
and objectionable to some citizens as to trigger court litigation* 



Posing the Question 

The dilemma facing the courts involves the 3fi0it of a student to be let 
alone even when under the supervision of a public educational agency versus 
the need of society —the public-^ to be informed about the matters which 
concern the group* 

Respect for the privacy ci individuals in a world of increasing togeth- 
erness lies at the heart of the issue* The rig^t to be let alone is undcubt-' 
edly the most intimate and personal concern of the many involving legal princi- 
ples* For every violation of a person* s privacy ~ no matter how rational be 
the excuse ~ is an indignity to the individual *1 



ERIC 



Recency of the Privacy ConoeDt 



Privacy ad a l^^l concept Is one of the newest to come Into the lav 
of the United States .2 It Is still In dcubt In some states but is gfradually 
oakine its way* £Xren England the basis fox lav in the United States ~ has 
yet in 1 967 to enact legislation in this area in any vay comparable to that of 
some of the'United States* 

The concept is nev since only fairly sophisticated social groups have 
the concern and ability to nurture that subtle and personal possession of 
humans — their dignity • An Interest in one's privacy surely can never have 
the strict protection of the lav afforded to the possesolon of real estate ^ 
chattels and one*» reputation* 

Surely a cxnaclal part of the democratic philosophy is the need to re-* 
examine the attitude of many citizens tovard freedom<-«or its reolprocali the 
control by some of the behavior of others*? Privacy is distinctly a concept 
of the minority t like most of the legal landmarks* 



School Applications 

The funrlamental theme has been delineated* Eoveveri specifics must 
follov* Many are the behavior patterns of students \Ailch some governing 
boards have deemed to be ''unacceptable*' on school premises as well as off* 
Dress and grooming, marriagei participation in societies and other non-school 
aotlvltlea^ /amd eligibility rules— all have been the bases for sufficiently 
conspicuous departures from the norm in accepted behavior as overt reactions 
to board authority* In other words, boards have seen reasonable relationships 
between rules involving long hair and ti^t pants and the operation of effi- 
cient systems of public education* 



CIVIL RlOm S AMD STUDENT RECORD FOLDERS 

It i» natural for educational institutions to have facts an& comments 
about studi^nts in their classes, in homerooms, in conferences, and in non- 
school programs « Perhaps no workers exchange more information about people 
than do those employed in education* The day has long since passed wherein 
teaching was solely instruction within a classroom*^ 



Bases for Privacy Invasions 

The number and complexity of student records have increased markedly 
since Howice Mann's day of the Daily Register * Because of sloppy recording 
of inform;ation and careless release of data, school boards and individuals 
are getting into legal trouble* A tendency among school personnel has been 
to get careless, maintaining important records on a haphazard basis* 

In the nosey environment of the office suites of educational institu- 
tions, each student runs the xiek of being thrust into the public eye by an 
unwary employe* Specific aspects related to student records remain unfamiliar 
to many employes* 3 
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Some do not know what matters are aolely for the private conoems of student 
or family. Kany folders oontain a Jumble of student achievement information 
interspersed with reports of grievanoes made by the student* Problems also 
arise due to failures of administrators to take needed initiative. Aotion is 
delayed since it then places no burden on them to follow througji, 

Teachors and school principals have occasion to make unfavorable state- 
ments relating to students in reports of conduoti reasons for school dismlseali 
and in replies to requests for reoooanendations from other schools or employ- 
ment sources* The tort of defamation is the source of some litigation between 
students and school personnel* The editor of NOLPE's quarterly NEVSIETTER has 
called defamation an "unwaxy trap for school people ,"6 jje had little diffi- 
culty in finding examples of betrayals of confidence by school personnel* 
These could include talk from a school telephone about a child ^s mental test 
score or telling a curious bystander in the office about the failing grade 
in English John received on his report card* Or» a teacher might be asked by 
a colleague to relay information about John to a third party when this is 
clearly not his professional obligation* 

No rule is better understood but more often broken than that which 
forbids gossip— oral and written* Information obtained in private— whether 
by means of counseling or consulting relationships— should be discussed only 
in the strictest professional setting with persons who have a demonstrable 
interest* 

There is not much law about pupil records* When the searcher uses such 
words and phrases for his guide as "safe-guarding individuals" or "professional 
confidences'', he finds no constitutional provisions save that of necessaacy 
substantive and procedural '^due process"* Also he fails to find significant 
statutes and few court cases* In looking into textbooks on school adminis- 
tration, the searcher finds little mention of the legal ramifications of 
divulging confidential materials which may be in folders* In a California 
cast) a court recognized that the "negligent release of a transcript" mi^t 
well subject the school to a suit for the violation of the ctudent^s right of 
privacy • 7 

The day of the computer holds even greater problems in terms of pro- 
tection of privacy because of the quantity of information which can be made 
available* The coumiunications industry enables private industry and public 
enterprises to gather unprecedented mountains of stuff about people. Auto- 
matic cameras and recorders can be turned on when anyone enters a room or 
merely starts talking. College authorities can thus listen in on sounds in 
dormitory rooms* Gadgetry threatens the privacy of both smoking salon and 
bed chamber* 



The Doctrine of Privilege 

Public employes! when heedful and conscientious, ore in almost no danger 
from infringing upon the civil ri^te of students because of legal protection 
affo3fded them in carrying out their responsibilities* Whether their communi- 
cation be oral or written— if carried on in a bona fide professional setting— 
the law labels such utterances as "privileged" and therefore not open to 
litigation*^ 
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A coinmunication termed ^'confidential" desoribos only one made in seoret* It 
does not embrace those mado with the expectation of being disclosed,? It 
omits those made in the presence of third parties* A message is labeled 
^'privileged" when made (1) In good faith, (2) upon subject matter in which 
the communicating mrty has an interest or to which he honestly believes he 
has a duty, and (j) designed to divulge matter which, without the occasion 
upon which it is made, would be defomatory JO 

Statutes vary in their definition of '^defamation*'. In substance these 
laws say that statements are defamatory which communicate to third persons 
the notion of diminished esteem of another and reduced respect in which the 
person is held. They excite adverse opinions about the person in the eyes 
of a substantial minority. It appears that this tort, then, is an invasion 
of a person's interest in his reputation by means of communications to other^s 
which tend to reduce the estimation others hold of the person, 

"Qualified privilege" is used when absolute does not apply, Thie lessor 
status emphasizes that the defense of privilege— against an irate student or 
his parent~is conditional only. The protection may be lifted if the one vho 
alleges injury can establish that the message was actuated by malice. As a 
consequence, a report from a school employe about a student, told or mailed 
to an interested party, is qualifiedly privileged, and the student has no 
recourse at law. This is so unless the comment was made in bad faith or 
for an improper purpose. The law weighs inconveniences and then attempts 
to balance them, holding that harm such statements occasionally do to others 
may be small indeed to the benefit society derives from getting frank reports. 

Some states have extended the defense of qualified privilege to those 
volunteering certain kinds of information to prospective employers. It would 
seem wise that educators be protected when sending certain defamatoiy matter 
to physicians or admission officials or employers. Courts have held that 
libelous communications cannot be protected solely on the basis that the party 
making them had "friendly feelings" with those with whom the ideas were shared. 
If so, a wide door would be left open through which indiscriminate attack on 
persons could escape with impunity. 



Legally Protected Materials 

Following are examples of instances where protection was afforded 
employes who must share confidential materials. For "socially justifiable" 
reasons facts and records of students can be released upon inquiries from 
educational institutions, prospective employers, medical personnel, and 
government personnel. In releasing information about a student, the intent 
must be enlisting of aid from others about matters needing attention, A 
teacher may communicate vri.th his principal about a student's maxkings on a 
lavatory wall with no fear of reprisal from the boy nor his family. The 
teacher and his principal may make honest errors in sending off data about 
students J'' 

Defamatory information about students can be discussed at meetings of 
school boards as v;ell as in executive sessions* A New York court found a 
report from a principal to the school board to be qualifiedly privileged, in 
which vias said that rumors about the plaintiff vrere being spread among the 
members of the student body and staff. 12 g^^e^^al rules are that 
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dofeioatory rumoro and susplcione can b6 shared v/lth Intereoted third partl08 
if the situation waiTanta a privilege. The Host at ease nt of tl^e Law (on Torts, 
G 602) admonishes that one is protected when he .labels this'^type of messaeo 
for what it is—rumor* In this way the communicator avoids misleading by not 
stating* as fact what is only hearsay* 

Governing boards have valid interest in receiving all types of info* 
mation« (I^ey devise policy , and others have a duty to speak out to help mold 
iti Privilege obtains even though the comment is made at the board meetlnc in 
the presence of citizens who just happen to attend* Because members of 0. T'i?.\ 
have a vital concern in the welfare of children, one court upheld at suoh a 
meeting a discussion of the moral conduct of pupilsi'13 



Invasions of Privacy 

In some instances school workers move beyond the* veil of protection! A 
teacher exceeds legal privilege when he adds on the official register—after 
the plaintiff's name— -that he v/as "ruined by tobacco and whiskey"#l4 Vhero e 
statute prohibits release of '^personal information" of students, the employe 
who does so at an open meeting about student discipline subjects himself to 
legal action J 5 So does the principal who includes comments in a memo about 
a student that are ^'spiteful" and can be recognized as producing ill-will 
tov^ard him* 

Any employe who engages in gossip~so called innocent or malicious— 'is 
inviting legal trouble* Whether it occurs at the bridge table or in school 
corridors or at church, the employe has abused the trust and confidence 
placed In him by students and other citizens* The school counselor who per^ 
mits or encourages cross-examination of hioself about information given him 
by a student in confidence breaches an ethical responsibility if not legal 
duty* Unfortunately examples abound where the issue touches upon due pro- 
cess ri^its for minor plaintiffd*l6 in enough instances to warrant concern, 
administrators find so little about students in folders but much about the 
employe-writer. Facts are so interwoven with biases that deducing impartial 
judgments are well nigh impossible* 



Guidelines for Educators 

Before raising somo of the yet "unanswered questions" regarding the use 
and misuse of student information, it remains to suggest guidelines which may 
help to avoid common pitfalls* 

Because it is common practice for school personnel to remark to others 
about students, reminders follow of what constitutes behavior to avoid legal 
trouble* In oral exchange of information, the prime admonition is to speak 
freely v/lth colleagues and those "others" who have a legitimate concern with 
the informationi This is a basic legal rl^t providing the necessary solid 
base to wholehearted performance of professional obligations*''? In other 
words, the sharing of student information with those who require it Is in the 
best interests of society. So, defamatory information may be released when 
made at proper times and places, with no fear of reprisal for being malicious*1Q 
Privilege does not depend upon the existence of facts which are not knowable 
to the person whore comments may be challenged* Suoh a person may legally 
publish information to those who reasonably appear to have the duty to act in 
the matter* 



The law affords proteotion against liability for misinformation given 
in any fo3f:thrijJit effort to prcteot and advanoe a Justifiable interest of 
sooiety* When the ocoasion is privileged! even th<^ oommunioation of sus- 
pioion and irumor is protected • Here a olear duty to repeat a rumor must be 
shovm with the oomment labeled as suoh«19 

The sohool employe should speak within his bona fide role as a profes- 
sional worker replying to questions put to him. He remains under the oloak 
of privilege as long as he avoids volunteering libelous words* 

The seoond group of guidelines applied to oross-examlnation types of 
settings or where the issue is that of release of information to publio or 
private investigators, and to law enforcement officials. In some Juris- 
dictions the educator should maintain separate files for certain types of 
datai supervised by him, and not made a pj?rt of the "public" school record. 
In some states information about students may be released solely upon inquiry 
from investigators and the police, while in other states a court order is 
required for suoh release. \Vhen requests are made to sohool personnel in 
the furtherance of some governmental purpose, the propriety of releasing 
data is sanctioned by privilege. Acting in this manner, the employe avoids^ 
legal trouble even though he may be invading the privacy of some individualt^^ 

Keep in mind that the school employe whose oommunioation is privileged 
is authorized to keep that information from Judge or Jury~even in the faoe 
of a subpoei^ demanding disolosure.^1 But, this broad privilege is rarely 
oonferred and then only to speoially situated personnel who are themselves 
vehioles of broad soolal polioy* (in t3futh, perhaps, few eduoators would 
fit this slot.) 

The promise of oonfidentiality between student and teacher poses 
obstaoles in formulating oonduot guides. At the time of disclosure the pro- 
mise of seoreoy is understood. This obtains even without the legal reoo^ 
nltion of privilege* However, the promise may be honored only until a dis-« 
pute arises between a professional worker and student or his parents, or 
between a student and the state. 

The third or last category for guidelines is directed toward respec-^ 
ting the contents of student records. Prom even a casual glance at corres- 
pondence in open school files and from over^hearing bits and pieces of 
such records being discussed not too quietly over coffee, the conclusion 
follows that much unnecessary communication goes on within single buildings 
and in entire systems that lessens the dignity and privacy of students. 

The doctrine of privilege suggests several legal and ethical criteria. 
The educator should act within the scope of his professional duties (as 
defined by statute and professional code of conduct) to avoid liability for 
damages in a civil action. Immunity of certain classes of persons from 
civil action for the tort of defamation has a rich heritage in the common 
law. The privilege thus oonferred protects from liability (evon when mat- 
erial is derogatory) so long as sohool employes and officers treat infciv 
mation confidentially. 



Guides tot AOtion in terns of reoords can be formulated in more 
speoiflo terms. The obvious all-pervasive rule is that the student should 
expect to have faots and other portions of bis record released to those who 
have concerns about him* To avoid a breach of trust—if not actual legal 
embarrassment, the agent of government interprets '•concern for the student" 
narrowly so as to include schools and collegesi employersi parentn or legal 
guardians^ and in some instances the student himself t Without proper reveler- 
tion of "good cause*^ he will exclude the requests of individual school board 
members, any or all officers of so-called civic groups, or just plain inquisi- 
tive persons. The "gray area" where consumate discretion is called for— 
includes requests from governmental agencies, executives or individual legis- 
lators, the press corps, individual teachers or other professionals, such as 
medical doctors, mental health employes and social workers. One criterion 
for the educator is to ask whether those asking for student Information are 
actually qualified to aid or work with the student and thus for whom the data 
would prove vital. 

Almost no situation can be imagined where the educator could sanction 
communicating derogatory information about a student's record to miscellan- 
eous school workers or to nei^bors. Information contained in the record of 
a student must surely be shared solely with the student-depending upon his 
powers of awarenessp his parents, with the school counselor, and with the 
school administrator whose duty it is to be informed. 

In terms of inspection of a student's file by *'the public", some courts 
have said that "all records kept by public officials are not public^'. 25 f^he 
private and confidential material in students* files must have restricted 
access due to the gamut of personal and intimate information therein. One of 
the "publics" is government. In Michigan all pupil files are exempted from 
court search • The attorney general has stated that school employes know 
better than he what constitutes a pupil record. 24 

In a nonlegal setting the student should expect protection and lock 
primarily to the educator's professional integrity. Vviiether the statutes 
treat student-teacher or counselor communications as privileged is not the 
point here since neither the student nor any other person is present in such 
situations to check the statements made by another. Here also, as in the 
actual legal arena, justification for communication about a student which 
could defame him must rest upon the relationship of the parties, what the 
intent was, and whether the oral comment or the writing was made to support 
a private purpose or a larger public concern. 

A remaining sub-topic under records and guidelines is that of the theoxy 
of ^'compelling duty" regarding information in a folder. Persons who release 
libelous communications about the record— and face court cases because of such 
publication — should have done so in the exercise of a clear legal or moral duty. 
A standard to be observed la that such person should stand in such relation bo 
the student as to confer upon him legal right or impose a moral obligation to 
have written the communication containing disparaging remarks. Above all 
others educators owe a professional responsibility not to lower needlessly 
the approbation which students enjoy in the eyes of the community. ^5 

There are times when silence on the part of a professional worker mlgiht 
be dangerous for the welfare of a student. The active intervention by a 
psychologist may be required when information, received in confidence, reveals 
a clear danger that a student under trea\;ment might do harm to himself or 
others«26 Matters Involving the mental health of students should be shared 
with appropriate professional colleagues. All must avoid getting into predi- 
caments which involve betraying a student or being disloyal to school admin- 
istrators. 



The legal or moral duty which compels the profesolonal employe to 
observe guidelines extends to hie Inteirvention when he hears rumors spread 
about a student* The employe is obliged not to "stand by" where he obaexves 
student information being used in bad faith* He takes aotion but within the 
bounds of caution* He communicates as factually as he can to those who can 
tighten security and strengthen responsibility* 



Some Unanswered Questions 

The final category under ^'student records^' raises some unanswered que8«> 
tlons* l^ro are posed* Should a student or his counselor be given control 
over the non-educational Usee to which his statements may be put? Is the 
student in need of professional help likely to be deterred from seeking it 
when he leaams that his disclosures will be protected only until a demand 
is made for them in some school or court proceeding? 



RaiiES PROMULGATED BY SCHOOL AUTHORITIES 

In order to keep some semblance of order within this section of rules 
of governing boards that allegedly infringe upon the civil rights of students, 
the plan is to use the following four groupings! First Amendment issues con- 
cerning religious preferences, rules about dress and grooming, on-campus and 
off-campus regulations, and the suspension-expulsion vehicles* 



About Religious Liberty 

First Amendment problems customarily involve religious practices that 
modify or destroy the "neutrality" concept implicit within part of the /jaend- 
ment* It has been these types of cases involving students which have come to 
the courts rather than those about freedom of association or expression* 
(Even thou^ strictly a First Amendment issue, fj^ooming is discussed in the 
next section*) The Commissioner of Education of New Jersey upheld the ri^t 
of students, who were adherents of Islam and known as "Black Muslims", to 
refuse to Join in the daily flag salute and pledge required by statute*^? The 
statutes exempt from this type of daily exercise those "children who have con- 
scientious scruples against such a pledge or salute"* In Michigan the Federal 
District Court heard a case about the pledge of allegiance problem mixed with 
Bible reading*^^ In order to avoid interfering with the liberty of students, 
the Court said that schools had to avoid any indoctrination in ultimate values 
whether theistic or humanistic* 

Students who object to religious exercises may be excused in Florida 
upon request while a federal court decla3fed that the First Amendment prohibited 
Bible reading even when students were excused *29 An Alabama court held that 
religious freedoms may be violated when a student was required to participate 
in physical education exercises in uniform but that mere attendance at a 
health class did not violate her constitutional guarantees of freedom*?^^ 



Dress and Grooming Regulations 

Rules of governing boards about freedom of expression in terms of dress 
and grooming are among the most controversial facing such boaxnls* It was 
clearly the issue of skirt shortness for girls and length of hair for the 
male students* The question to be settled was, "Ivhich should be how long and 
on whom? To buttress the fact that "teen dress" is the priority concern for 



governing boards is the statistic that disputes over grooming rules in 
schools have reached the court level in many of the fifty states* \Jhere 
the court etage has not been reached regarding grooming rules ^ local school 
boards are being forced to ponder the question of ^'how far above the knee is 
too far and how much below the ear is too long*'* This kind of Preoccupation, 
assert some of the student petitioners (before boards of review), tends to 
foster rebellious and defiant attitudes which then incite student disobedience 
and misbehavior* 

Court cases Involving grooming regulations are legion* Before taking a 
look at some of these^^and a closer look at grooming Issues in the courts of 
Colorado and New Jersey, it is appropriate to recognize current attitude 
precipitating the litigation* Many local boards are now taking a "no-nonsense" 
approach to school unrest* Youngsters claim boards are bucking trends* Regu- 
lations concerning "what a student shall look like" while in school seem to 
excite some parents who speedily "exhaust the administrative remedies" open to 
them only to reach the courthouse door hastily for reasons known beet to them* • 
Adding fuel to the smoldering fires is the attitude of such militant groups as 
the American Civil Liberties Union* One of its spokesmen has said that dresc 
and style of students are "forms of self-expression". He contended that 
putting meaningless restrictions upon students about grooming creates "an 
inhibiting atmosphere * * * not conducive to the assertion of new or differ- 
ent opinions"* If it can be proved, goes this argument, that a certain hair 
style or mode of dress~in and of themselves—were detrimental to the student 
or to the morale of the student body, then a governing board would have justi-» 
fication to curb such practices* That such a view is not universal would seem 
obvious from the number of cases pending*?! 

Before contrasting the Colorado and New Jersey cases t "hair cases" in 
Texas and in Massachusetts show how close are the courts in their thinking* 
In Dallas a federal court ruled against the State Board in rendering judgment 
for the school district in a case where students sought to enjoin restrictions 
on Beatle-type haircuts *32 it was contended by the plaintiffs that such rules 
in effect invade their rigjit to privacy by regulating their appearance outside 
of school* Regarding hair, it was alleged, obviously it is not possible to 
have non-Beatle cuts desired by the board during school hours and then revert 
to long hair during the remainder of the day and nigbt* Regulations pertaliv- 
Ing to dress are quite different since a. student mi£^t well wear board-approved 
attire during school hours and then shed these for other garb later on in the 
day* 

In Massachusetts the Supreme Court sustained the power of the local 
school board to adopt the grooming xnle under question, also ruling contrary 
to the State Board of Education*?? The court pushed aside the student •s 
challenge of the rule against unusual dress and appearance by saying that 
privacy must^ in certain instances, give way to broader social aims* 

Attention is called to New Jersey again where the State Board of Bduca^- 
tlon held that local boards of education could not interfere with styles of 
dress and hair chosen by students* The Board stated that the admonitions by 
the local board against "extremes in hair length" and its encouragement of 
hair "neetly trimmed and in keeping with the general style of the time" were 
not issues of sufficient importance to the conduct of the pxiblic schools* It 
therefore did not see fit to esobark upon any examination of the constitutional 
limits If the authority of governing boairds to regulate the appearance or 
image of studentfi*34 In his appeal contesting the rule, the petitioner had 
argued that the rule had to fall as violative of the protection of freedom of 
expression guaranteed by the Constitution* The student claimed he had the 
rlfi^Jt to be a "speckled bird" so long as he did not violate reasonable rules 
of health and morals* 



This was not the position taken by authorities in Colorado where a court 
fi^i has been waged during muoh of 196? over whether students may be sent 
home for violating board rules against mini-skirtSf too long hair^ and the 
wearing of knee«hi£^ Indian moccasins^ Colorado law requires attendance of 
students at some school between the ages of seven and sixteen ^ permitting 
the "suspension or expulsion^* of students on certain grounds. Appearance of 
students in schools is not a part of the statute #35 

In the 1950^s some high school girlo were interested in •'freedom of 
expression" • They discovered that denim trousers— if sufficiently tij^it and 
narrow— could be as disconcerting to males as the clothing previously thought 
to be sole feminine attire. It takes little imagination to guess that boards 
responded cdmoat In toto by requiring all girl students to wear skirts In the 
halls of learning* The legality of such orders were challenged then as is the 
broader issue of dress in 1967« In the 1930' s tight-fitting sweaters on 
endowed female students i pulled over the uplift brai caused some school offi- 
cials to ban such distracting apparel since it had no place in the classroom* 
Alas, documents from that tiue attest to the fact of how difficult it was for 
boards of education to lay down rules to get boys to focus their attention 
upon geometric designs in math books .30 

Almost universally I adults want boys to dress like boys while in school 
and desire that girls ^ould look like girls. The problems remain of deciding 
which boys should be "the model" for other boys and if it is wise for all girls 
to look alike* For now at least, the consensus would appear to be that boasts 
go beyond their authority when they adopt pwcise rules governing groondng* 
Outside the courts pressures are mounting which cast doubts upon such regu- 
lations that cut deeply into the matter of choices left open to students* 
Many of the rules are beyond the proper function of boards since no principle 
can be applied equitably and consistently, even within one school and much 
less within a whole system* With leadership from some state boards and some 
enlightened courts, it may be established before too long that male hair Is 
no real obstacle to learning merely because the hair happens to be long* 
Historically, it has been students who were the innovators* It ought to be 
healthy that some students now and again "* * *test the mores of their 
elders"*37 ijje governing board should adopt policies to encourage teachers 
to guide and counsel students and shun any statement that smacks of First 
Amendment invasion of freedom of expression— whatever form it takes, if the 
matter is solely a private concern* That board is indeed wise that believes 
determination of modes of dress to be a sociological matter, best dealt with 
by the coniminity at large, including the home and church* This provides en- 
couragement for parents and school officials to establish rules Jointly, thus 
discouraging style problems to get to the court test stage* 



Camipus and Off-Campus Regulations 

The third grouping of problems under the broad topic of "rules pro- 
mulgated by school authorities" is that of regulations aimed at controlling 
activities of students on the school grounds and also away from the campus* 
In reference to activities conducted "on school property", there would seem 
to be little legal controversy* However, the "arm band" case, now being 
litigated in Iowa, touches directly on the problem of freedom of expression 
during the regular school day* The Civil Liberties Union in that state is 
aiding in an appeal of a Federal District Court uidiolding a regulation under 
t^ioh school authorities in Des Moines suspended some students wearing arm 
bands to mourn the Vietnam wardead*3^ 
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Bven thoufijb not at the oourt-level fltage m yeti an itwflohool matter 
id)lob oould plunge boards Into dlffloultjr oonoeme the civil rij^ts of 
atudente transported to publio sohoole tor the full school day from custodial 
institutions* '9 From reports some of the programs provided for suoh students 
fall far short of even a oasually^defined ^equal opportunity*^ level* Xn a 
Nev Jersey case parent petitioners charged that their son had not been pro^^ 
vlded with the type of speoial eduoation program available to others Which the 
state law required • Whether the ric^ts of the ohild had indeed been violated 
was the issue* A oity in Miohigan was the site for an opinion of the attorney 
general about violation of the ri^^ts of a student during school hours « A 
local lav enforcement offioer^ the petition alleged i had entered a publio 
elementary sohool during the morning sessiont h^ walked past the principal's 
of floe I had questioned pupils as to the vAereabouts of a oertain pjapil, and 
then sought out that pupil for questioning about a matter that had cocurred 
away from the sohool paremises* 

Sy far it is the *^away from campus" activity that brings student and 
board into legal trouble* Sinoe the authority of the publio sohool over 
students does not end with dismissal^ the opportunity for alleged violation 
by boards of oivll rights is Indeed ample* No problem arises from enforcement 
of a rule that states students must go direotly home« Quarrelsome conduoti 
profane language i and harrassment of shopkeepers oan bo controlled under this 
theory* Butt what off«>oampu8 aotttities are strictly under the oontrol of 
the board and vAiioh by parents? ttk what types of aotivitles may students 
engage and still be under the surveillanoe of the board? One problem is that 
some boards have no defir^tion of "out-of-olass*' aotivities* Therefcrct it 
is difficult to know whether any part of the ourrioulum oan legally be beyond 
the scope of such rules* 

Sinoe most state statutes ban affiliation in seoret sooieties by stu^ 
dents at the oompulsory level » sniles prohibiting membership come within the 
scope of board authority* The Ohio Court said that "reasonable enfoircement" 
of a rule against self-perpetuating social clubs which meet away from school 
does not deprive persons as citizens or students of their constitutional 
rights or privileges* 40 Yrom similar decisions i it appears that boards 
possess the authority to prohibit students from participating in certain 
aotivities outside of students' homes after school hours* 

Students are cousidered not to be under the jurisdiction of the board 
and its rules during periods of summer vacation* A case from New York 
illustrates well how difficult it is for boards to attempt to govern student 
conduct outside of the legal sohool year«41 Several 8tudents» suspended from 
d summer school session for behavior problemsi sou^t reinstatement in a 
New York school* The five claimed that their suspension violated the state 
education statute* The court held that the provisions referred solely to the 
regular school year during which time attendance was indeed compulsory* No 
reinstatement oould be in order since sunsner school activities are voluntary 
one 9* 

Rxiles of governing boards applying to conduct off school grounds include 
those directed at "controlling" the aotivities engaged in by married students* 
Courts have upheld the legality of regulations prohibiting the hi£^ school 
married student from engaging in 6chool«»sponsored nonclass types of activities* 
Kore and morci however» decisions have labeled suoh restxrictions as unreason- 
able ones* 42 

From just partial analysis of court decisions it seems clear that the 
actual test of board authority over the behavior of students~v^ether involving 
constitutional guarantees or not~is the effect student conduct has on the 



•fflolettoy and norald of thd dobool rather than the time or the place of aagr 
^vron|(doltig^« In other words » the oonduot of a student oay legedljr be ctOH 
tailed if the act of the etudent^who laay happen to be away frott the school 
presdsee after hours-<^l8 in fact detrimental to the good order of the inetl-* 
tutlon and tc the general welfare and advancement of all students attending 
the school I ^e attitude sustained by the cou3H;s appears to be thist there 
will be little respect for law and order until there is also respect for the 
ri^te of others* In the meantii&e» governing boards and their administrators 
will be at the **eye of the storm"! the subject of intense controversy* llhls 
will continue to be sc^ not because they are responsible for the conditions 
with they must deal but becausst like the mountains » they are there* 



SaCDulslon and Due ft?coess Concept 

The fourth and last grouping of issues under the "regulation" canopy 
pertains to the use by boards of the devices of suspension and eacpulsicn of 
students from the public school they are legally entitled tc attend because 
of residence* The twin tools are used to control the behavior of those vho 
fall within compulsory age limits as well as those yho attend public schools 
beyond such bounds* In almost all states suspension-^and often followed by 
6xpulsion<-«of school age students from school is reserved by statute tc the 
board of education and its authorized agents • There mut^ be a deprivation of 
school privileges on proper grounds by the agency authorized tc expel to be 
the basis for a lawful expulsion*^? 

All fifty state statutes provide for school attendance between certain 
ages* periiditlng suspension or expulsion on certain stipulated grounds • The 
phrasing is usually '^continued and v/lllful disobedience or open and persistent 
defiance of proper authority *44 Sometimes the grounds are stated as "behavior 
which is inimical to the welfare » safety^ or morals of other students*" These 
criteria are being tested every working day of each week* At issue in a pro- 
test case was the punitive action taken against students who had participated 
in a lunchroom milk boycott *45 a lowex' court in Michigan held that a school 
board had the authority to expel students from school who persisted in wearing 
a mustache or goatee* A principle supporting such broad power is that the 
teacher stands in loco parentis~at least at the pre-ccllege levels—with 

authority no more subject to question than is that of a wise and solicitous 
parent *4o 

There are instances when expulsion Is frowned upon by the courts* The 
grounds are not sufficlenti in the case of a married female studenti that her 
husband had abandoned her and that the child had been conceived out of wed* 
lock«47 Such harsh means as dismissal or expulsion may not be employed to 
discipline students for truancy yi\en the issue was their assertion of consti- 
tutional rlfiht8*48 

In some instances expulsion of students flies in the face of procedural 
"due process" if not substantive aspects of this significant constitutional 
protection of privacy • The student who feels aggrieved has a better chance 
today under the concept than yesterday because the courts have expanded the 
notion only recently* Ihere are admonitions like ihe requirement of "scrupu- 
lous observance of individual right8"49 and that rules of boa2^ds should not 
violate ps^lnoiples of fairness or due prcce8S*50 Other recent cases sti^ss 
the elements of a "proper hearing" regarding expul8icn|51 of what ml^t be 
called "premature action" on the part of a parent to counsel at a hearing or 
conference concerning a student* s suspenslon|32 or the intervention of the 
federal courts when state law appears not to protect the rights of indivl- 
duals#55 



Petitioners in suspension and expulsion oirouznstanoes ohallen^ at least 
initially t respondent board ^s aotion oa procedural grounds* The usual lametv^ 
tation is that the petitioner was not afforded a •^proper hearing** before the 
board of education* One example is that the so-called *'notioe** had been sent 
hooe by way of the seven year*- old who had loade an airplane with it* More 
seriously though is the complioation that too often statutes authorizing 
boaards to expel students contain no procedural expectations* The courts there- 
fore are forced to find that neither the student nor his parent was denied his 
ri^ts-^that in fact there had been some notice of the charge and that suit- 
able opportunity to be heard had indeed been afforded at the regular meeting 
time and place prior to rtfupondent's decision to expel the youth. 

Vhen either euspenslon or expulsion la contemplated by school authorities 
it should be incumbent upon the&H-for clearly legal as well as sound ethical 
motives-^to put into writing a clear statement of the issues involved plus the 
stipulations to be met for reinstatement* The routes of appeal oue^t to be 
indicated whereby the student and parent (or legal guardian) are informed of 
whom to see and where* 34 

Before moving into the next section on dilemsDas facing governing boards 
because of their own shortsightedness and the hei^tened awareness of stu- 
dents about their civil rij^fits^ a consideration remaining within the topic 
of board rules relates to almost tacit approval whereby school employees are 
not discouraged ftom invading privacy and other civil rights by careless of 
gruff questioning of students* Investigations which fall short of out-right 
accusations by school personnel but often include searching of the student's 
body are blitzed at by otherwise scrupulous personnel* Reasons advanced 
include so-called "implied parental consent" or that the school authorities 
owe a duty to all students within their custody to protect students from 
each otheri or that "minors have not as yet reached the age of criminal 
responsibility**' 

In the realm of "investigatory interrogations" of students by school 
personnel and the policei it would appear that educators are not going be- 
yond the bounds of their "in loco parentis role"* Here the object is not 
to "get suspects" Kior is the intent to make arrests* In other words^ a board 
rule authorizing the search of the persons of students is supported providing 
the search is in good faith and for an educational purpose *3? At least part 
of the requirement here is that the employe bear in mind the interests of 
the child rather than his own naxrower yet more nearly visible need to main- 
tain decorum* The office of the Kentucky Attorney General has provided this 
guide J 56 

/a/ school teacher may search a pupil *s pockets or purse and 
confiscate such articles as cigarette li£^tersi pocket knives^ 
or key chains with cigarette li^^ters attached if the teacher 
acta with reasonable Judgment and for good cause 1 without 
malice and for the welfare of the childt as well as the .school* 
Eowever» the pupil's parents should be advisedi of this aotion 
and the confiscated articles turned over to said parents* If 
the pupil is guilty of subsequent offenses of this nature 9 the 
teacher might be empowered to retain the articles confiscated 
until the close of the school year* 

Tiie "accusatory- type" Interrogation and search are quite a diffe]?ent 
matter as far as civil liberties are involved* In a recent issue of the 
Jouimal of ftunily Law an attorney explored the constitutional diaansions of 
crime investigation in schools One finding is that "a search la wde if 
the teaoher compels the student to produce or at least expose matter others 



wise covered from the plain view of the teacher*" Consequently! any teacher 
who orders a student to empty his pockets, remove his coat or shoesi or 
empty his mouth of its contents has made a "search" whether the student was 
physically handled or not in the prooess«58 

The policy manual of school boards should spell out the restrictions to 
be placed upon employes in dealing with students^ No school employe or officer 
has any more legal rig^t to question studentsf without first apprizing them 
of their constitutional rights, than has a police officer when the questioning 
has the purpose for possible prosecution in a juvenile court«59 There could 
be at least two consequences for a school employe of an unconstitutional 
search. He could be personally liable under both state and federal laws for 
a tortious violation of the privacy of a student* Any evidence produced by 
the unconstitutional search is not admissible as evidence at the trial* 
Advice from attorneys for school people is that they not search students 
without first securing a citizen's a3:?rest« Leave it up to the school prin- 
cipal to request a search from the student that is clearly a voluntary one* 
The school office should call the local police \Ao can execute a seairch 
warrant • 

The problems sunrounding search include places as well as persons* Is 
the looker of a student*--who is in common school of oollege*-«-an area protected 
from search by school authorities? No oases have reached the courts on this 
issue. The nearest parallel Is that involving a federal employe#oO suspec- 
ted of committing petty larceny, the employe was questioned by the police. 
ThoBB interrogating asked and received permission from the employes superior 
to search the desk of the worker in which "incriminating evidence" was found* 
A federal court of appeals held that agents of government could not search 
the worker's desk to seek evidence of her crime even though the federal gov- 
ernment owned the desk* The court did say that an agent of government could 
have gone into the desk for any property needed for its official use. In a 
case involving search of lockers but pertaining to schools, the United States 
Supreme Court affirmed the basic notion that no agent of a school board can 
compel a student to surrender bis constitutional rights as a privilege to 
attend school. 61 Authorities could ask for the student's permission to in- 
spect the locker by securing a signed statement at the start of school agree- 
ing beforehand to any searches that would be thou^^t to be necessary* 

In this portion of the paper about board iniles concerning suspension and 
expulsion, the situationB present vividly the dilemma facing the policy-makers 
and their administrators. M'^re sharply than any other controls used by govern- 
ing boards, these tactics demonstrate that several courses of action can claim 
to be THE loyal and responsible and correct course to takst Perhaps the 
point need not be labored since ejection of a student from the public schools 
Involves such basic qoncepts of freedom ae "rlgbts" and "burden of proof". 
"What is reasonable" in a particular fact situation sometimes confronts a 
Jury that must struggle with the perplexing elements of "due process". In 
specifics, the educator who gets himself plunged into difficulties over pos- 
sible violations of students* ri£^ts must comprehend tt«e rules. He has gone 
too far already when he acts as both judge and executor of a rule. When 
justice is "Instantaneous", what is the student "taugjit" about the import of 
oivll llbe3rties?62 The chairmen of some of the affiliates of the ACLU have 
often remarked that students \iho are suspended for infractions of "the rules" 
are board "pushouts" rather than true dropouts from the establishment. 

As in most Instances where "services in the public sector" lies at the 
middle of the problem, the law describes for student and educator alike only 
the minlsxum both oan get hy with. It was not developed to help point the 
^•^-^.thway to what are the "oujjits" In human relationships ,^5 It srequires little 
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InagifiAtlon $xA only a bit more perception to realize that ^at the educator 
IS and ^t he DOfiS in oontacts vlth students are more influential than \d)at 
he happens to sey* *^Self«disoipline^ at least suggests a slow process hereby 
authority is transferred from without the student to within hlm^from law 
enforcement from the outside adult world tc maturity and self»ccntrol6« In 
terms of most rules promulgated by governing boards and their agentst it would 
seem that one sure course is the creation of a permissive attltude-^cr playing 
it ^occl^ In teenage parlance-^but coupled with firm treatment of all students* 
Such treatment should rest upon some broadly understood ground rules* Why 
would not such a route bo a sure and speedy avenue tc student responsibility 
and Belf*»ocntrol? Vhen rules developed within such a climate aiee conduct 
guides for all within the establishment i thcu^^tfulness and consistency and 
true kindness would bring near the sere point the need to battle for private 
rle^ts in <che adversary atmosphere of the courts* 



COtmT-IMPOSED TEST OF '^SONABLEWESS" 

Because state laws grant broad authority tc local boards of education^ 
both tc operate and tc manage schools within their Jurisdiction* the courts 
must take a lock at the rules and regulaticns^especicdly those which limit 
the action of students~tc Inquire as tc their "reasonableness.** A rule vfaich 
does not conflict with the provisions of a state constitution or statures mey 
still be arbitrary and thus not a reasonable one* A ireascnable rule has some 
• tS^aticnal and substantial relationship tc some legitimate purpose*"^4 



Origin of the Criterion 

Whether a board rule about student conduct is reasonable must be a 
question fcr the courts* Such a rule is unreasonable in no abstract sense* 
For example I courts will interfere where there is a finding of a violation 
of due process or of a caprlnicus exercise of board discretion or of malice 
or bad falth«^3 Each fact situation must be looked at separately <, 

Materials containing ccurt-^established bases fcr reasonableness of 
board rules include books by Newton Edwards i Hamilton and Reutter^ Lee Garberi 
Madaline ReaDLLein» and Reynolds Seitz) the NOLPB volumes). The Yearbooks of 
School Law i and articles in various state bar Jcumalst in the American Le y 
Reports series, and in American Jurisprudence and in Corpus Juris Secundum ^ 
Without exception the cases reported involving the wisdom of rules adopted by 
governing boards tc control student behavior show that the student has the 
legal rl£^t tc attend the local public school but subject tc appropriate 
controls* 



Specific Eacamyles 

A rule vA^ich barred a student from instruction solely because of the 
length or appearance of his hair was held **nct tc be so unreasonable^ nor 
arbitrary that the court would upset a finding by the local board that the 
regulation was connected with successful operation of the schools A hi^^ 
school student had loitered on cchcol premises after completing an examln- 
atlcn* at which time an ^undescribed incident'* had taken place between him 
and another student* Under the state penal law he was convicted of disorderly 
conduct fcr '^loitering on school grounds*^ Conviction on appeal was afflrmedi 
the court holding that the section prohibiting loitering was indeed appli- 
cable tc students regularly registered at the school on ybidh premises the 



violation had occurr6d#^7 In another Inetanoe pasrimta had alloe^d their 
ohild had been improperly dieoipllned by eohool authorities and unfairly 
penalized in her eohool work* The State Conniesioner of Bduoation eue* 
talned the diooipline beoauee it had been reaeonably applled*^^ A oourt 
held that dleoiplinlng students for truanoy oould not be impoeed ae suit- 
able puniehment for one's asserting his oonstitutlonal rie^ts«69 

Courte have ueed the reasonable test of rules to apply to rules be«> 
yond sohool preaises* A oourt sustained the ri^t of a board to exolude 
a female student from sohool beoause her Immoral oonduot tended lnftedi«» 
ately and direotly to destroy the disoipline of the sohool. 70 Other oases 
have Illustrated that rules for oonduot oontrol beyond sohool premises must 
not be subversive of the rifi^ts of students nor of their parents* SoMtimes 
boaards have over-extended sohool Jurisdiotion after soliool hours Jl 

Obviously one rule that pertains to student behavior away from sohool 
per";ains to maarriage regulations of sohool«age students. Married students 
and sohool boards have brouj^bt speoial problems to those operating the 
publlo sohools. Student marriages have brou£^t sohool boairds and students 
to the oourts vhere the issue has been one of violation of oivil liberties • 
It has been more than a oentury sinoe the first oourt test of a statute re- 
lating to the admission to a public sohool of a married student*?^ since 
the Civil Vstr-time case the oourts of record have heaifd dozens of oases 
involving the rifijats of students who were maraded. Most have occurred since 
VorH War II • 

The court decisions within the past decade have tended to support the 
rights of students to attend sohool even thcug^i married. VAere permissible, 
school authorities are tending to apply speoial regulations to students who 
are married or treating them as if they were unmarried. '5 on the other hand, 
courts ^a^e still saying that boards may expel married students. 

The question of the legal status of married high school students re- 
garding participation in school-*sponsored nonolass activities is less con- 
troversial. No denial of equal protection of the laws, have said some 
courts, when boards have declared ineligible for auch participation the 
student who is married. Classifications by boards are valid and enforce- 
able when these are reasonable. Barring married students from the after- 
school, more informal-type activity is justified since the married student 
can more easily influence other students. 74 Again, the student possesses no 
right to compel a board to exercise its discretion to the student's own 
personal advantage. Engaging in cut-of-class but echccl-spcnscred activities 
is, declared a court, a privilege confexrred by the board upon those students 
who meet the board's criteria for such participation. 75 It is the position 
of the courts that they have a duty to uphold school board regulations. The 
presumption is in the board's favor, and burden of proof liew with the one 
complaining. A board may penalize a male student for marrying by not per- 
mitting him to play basketball in the name of the school. Such prohibition 
is no violation of his liberties and not against public policy. The student 
had no ^'vested right" taken from him by the board regulation. 

Reasonable board rules pertain to other matters besides grooming and 
activities away from the school premises. One such concern of students is 
that of getting "equal opportunity" for an education. In terms of seeing to 
it that students are not classified on the basis of color, the school' board 
has the burden to justify delay in the required full implementation of the 
ccnstltuticnal rights of students. Planned delay is not a reasonable exercise 
of di8cretlcti.76 Students have the ri^t to equal opportunity in the public 
^school system which may even involve their transfer from city to suburban 

ERIC 



As the question of forced school integration as opposed to desegre- 
gation arose in the Savannah case the court decreed that a compulsory 
racially integrated school system was not required to meet the constitu- 
tional mandate that there be no discrimination on the basis of race in 
the operation of public schools .J? when in a later case white plaintiffs 
claimed a violation of their rlg^itSi the court declare^ thatt 

Haoial integration in public schools does notf per se. discriminate 
against white pupils, and only if specific provisions of the integra- 
tion plan do in fact discriminate against white pupils, can it bo 
said to result in the infringement of their constitutional ri^ts.58 

The question of enforced racial mixing in the public schools vas more 
specifically dealt with in a Kew York case# In this instance > the court 
declared that in drawing attendance lines for schoolsi it was not only with- 
in the power of the Board of Education to consider the ethnic composition 
of a student body, but it was the boaxtl's responsibility to do so in order 
to prevent the creation of segregated schools. 59 In a later New York case, 
the state Supreme Court approved a school pairing plan requiring children 
in certain grades to attend a school outside their neirfiborhood in view of 
the additional benefits that would Immediately result .40 

The founding of private schools as a device to circumvent desegre- 
gation was struck down in two Virginia decisions. In one case the district 
court held that the state laws providing scholarships were administered 
uncottstitutionally. White public schools were closed while Negro schools 
remained open, and the private schools admitted all vAlte pupils who applied, 
but no Negroes •41 in a simllot* case private schools for white students only, 
supported almost entirely by public funds In the form of tuition grants, 
with the same white teachers as formerly tau«^t in public schools, were 
decl€Lred violative of constitutional rl^tst42 

Following the enactment of P# L, 88-552, the 1964 0^vil rd^ts Act, 
and the passage of a full decade after the Brown decision, the full force 
of the courts was directed towaacd achieving compliance. The Fifth Circuit 
Court of Appeals in the Singleton case required that. In redrawing plans 
for the desegregation of public schools, districts should be §uided by 
standards developed by the United States Office of Education,?? However, 
in the 19^6 decision in the Singleton case, the court, while still voicing 
its acceptance of the standards established by the Office of Education, 
declared that It did not abdicate its judicial responsibility for determining 
whether a school desegregation plan violates federal]^ guaranteed rights. 
It then set September 196? as a target date for total school desegcegation.44 

(Llie assignment of staff in the public schools on a non-racial basis 
became increasingly a part of the general desegregation problem. In Wrlfifat 
v. County School Board the court demanded that a freedom of choice plan for 
pupil astsignment include provisions for the employment and assignment of 
staff 00 a non-racial hasis*45 Limited provisions for staff desegregation 
caused one oourt to invalidate the total desegregation plan adopted by the 
school board, 46 



By the end of 19^6^ the courts were demanding total and immediate 
compliance vdth the '.:upreme Court decision, and increasingly, they were 
requiring specific implGmentaticn of the Office of liiuoation guidelines 
under the 1964 Civil Rights Act, The desegregation plans of one school 
district were found invalid because there was no true substance in the 
alleged desegregation. Leas than two-tenths of one per cent of the 
Negro children in the system were attending white schools* The court 
ordered the plan modified so that all grades would be fully desegregated 
by the beginning of school in the fall of 1967447 The comprehensiveness 
of the court push toward compliance can be seen in the recent decision 
of the Fifth Circuti Court of Appeals in the Jefferson County case* The 
integration of school systems, students, faculties, and activities was 
interpreted as mandatory under the Brown decision. The court said, "The 
law imposes an absoluteduty to desegregate, that is disestablish segregation) 
and an absolute duty to integrate." The court went on to sayt 

Now after twelve years of snail's pace progress toward school 
desegregation, courts are entering a new era. The question to be 
resolved in each case ist How far have formerly do jure segregated 
schools progressed in performing their affirmative constitutional 
duty to furnish equal educational opportunities to all public school 
children? The clock has ticked the last tick for tokenism and doley 
in the niune of deliberate speed. 

Purtheri the decision established the guidelines of the Department of 
HeaWih, Education and V/elfare as a standard for court-supervised school 
desegregation. 48 

As was obvious from this review of the Supreme Court decision in the 
Brown case and the actions of the lower courts that followed, the decision 
was a vital one and our society will be many years in achieving full adjust- 
ment to it. The cases cited show that there have been many twists and turns 
between the original pronouncement and its actual implementation, but the . 
general dlDrection has been constantly toward a full compliance with the 
Courtis mandate, both in law and in spirit. At this point in time the law 
has been fully establishedj segregation in our public schools is illegal* 
Tho states have an affirmative duty to desegregate. Now we face the 
educational challenge to make desegregation work. Let us be about this task. 



FO OTNOTES 
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d06S» however: talk of minors' rl^^ts* 



!?• Walter V, DevldBon . 214 Ga* IO4, S.E. 2d I13 (1958)* The oourt here said 
that It would be noneenae to require teaohers and adalDlBtrators (of a 
oollege faoulty) to maintain dlaolpline and moral oonduot^ and at the 
same time deny to them the rie^t to oonfer with eaoh other revealing; fact 89 
oiroumatanoes and suspioions of wrong doing by students* 

IQi Dixon Vt Allen , 69 Cal. 527t 11 179 (1866). 

19« Forfiiythe v. Durhamt 27O N,Y# 141t 200 N.E* 674 (1936). 

20 « If queries are made in furtheranoe of a orimlnal Investigatlonf It Is ootv- 
oeded that statements made by a party to an offiolal who is investigating 
a orime are privileged when made In good faith and on pMbable oause« 

21 « It is not olear when the reoords of one aooused oun be withheld during an 
investigation* The area Is ^'legally a gray area*'* There is absolute 
privilege for federal employes « The prosecutor of Wayne County t Miohlgan 
oan subpoena oonfidential materials about one aooused of a orime* 

22* Legal reoognition of privilege deals only with part of the problem of 
oonfidential oommunioations. Thoue^ the law in Mlohigani for examplOt 
authorizes sohool personnel not to testify in legal prooeedlngs about 
oonfldenoest it affords but limited protection in the nonlegal setting* 

One feature of the^Community-Sohool^ idea as advocated by the 
Charles £* Mott foundation (Flint 1 Michigan) is that of a looal law 
enforcement officer being assigned to a public school. He thus becomes 
truly one of the members of the Bchcol staff 1 available for help when 
disputes arise* 

23, Straban, Richard Dobbs, Legal Briefs for School Administrators (Houston. 
Texasi <k\l£ School Research Development Assoclatloni No* 1, Marcht 1966)* 
The three briefs in the issue deal with the legal status of pupil per- 
sonnel jrecordsi those \A\o should have access 1 and problems arising from 
improper making or management of such documents. 

24. See Martha L. V/are, Editor^ Law of Guidance and Counseling t (Cinoinnatii 
W. H. Anderson Company » 1964» 178 pps*} for a section about what parts 
of a student* s personal history oould be used as evidence in oourt« 

. 25* Good intentions do not furnish .a valid excuse for violating another* s 
rl^t to privacy or give impunity to those who case unjust shadows on 
the private lives of others. See The Count Joannes v. Bennett , 81 Am* 
Dec* 738 (Mass. 1862). Motives underlying communications are generally 
not the issue In defamation cases. Here a defendant must show some 
facts or circumstances in his relation to the party or in inducements by 
which he was led to write the communication which he sent. The educator 
may be liable for official acts done in bad faith. 
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26« Aooording to the Amexioan Pdjrohologioal AeBoclatlon^ reported la 
Norma Cutts (fid.), Sohool Peyohologlflte at Mld^Century i 
(Waahin^ftoni D. O.t Aiaerlcan PBychologioai Aadooiatlon, Itto«t 1955)i 

The rl£^t of privacy aside ^ the student haa a baaie for a suit 
>*en itena are left in his folder of a libelous nature. These should 
be deleted and reliance made upon the first-hand knowledge of others • 

27» Holden y> Board of Education of Elizabeth t 46 N*J. 281 ^ 216 A. 2d 
587 [^9^6). The CoomiSBicner held the children to have such scruplee 
which qualified them for exemption under the lawi He stated that cosh 
pulscry partiolpaticn in the prescribed salute would run afoul of the 
First Aiiiendment regardless of the religious beliefs of the students. 
The state Supreme Court adopted the full text of the Commissioner as 
its own* 

28, Beed v. Van Hoven . 237 Supp, 48 ( D.C# Mioh# 1965)i Readings were 
permitted in public schools at anytime, provided they were voluntary « 

29* Chamberlain Vt Dade County Board of Public Inetructioxi , 143 S 2d 21 

^Pla. 1962) held valid a statute requiring readings, the Lord's Prayer, 
and hymns where the students who wished could be excused. In Sohempp v. 
School District of Abington Township . Pa» t 201 P. Supp, 81 5 (1962) the 
court held that the First Amendment neutrality requirement was violated 
by requiring Bible readings even if the students were excused* In 
Stein v> Oshinsky * 224 F* Supp, 757 (1963) voluntary prayer was held 
not to be any establishment of religion by government* The First and 
Fourteenth Amendments were cited in Johns v* Allen . 231 P« Supp. 852 
(D.C. Del* 1964), in Adams v. Engelklng . 232 F. Supp. 666 (D.C.Idahc 
1964), and in Waite v. School Committee of Newton t 348 Mass. 767* 202 
N.E. 2d 297 (iWTii 

30. Mitchell V. MbCall . 273, Ala, 604, 142 S. 2d 629 (1962). In Ccnnell v. 
Gra^t 33 DKL* 591, 127 P 417 (1912) a gym uniform rule was ui^eld as 
necessary and convenient. 

31 • Some places where long hair has been an issue are Riverside, California} 
Albuquerque ^ New Mexiccj and Seattle, Washington. In New York City the 
superintendent of schools backed up the rl^it of students to wear their 
hair long if they so happened to choose. 

The United States Supreme Court declined to hear the Virginia 
College "long hair case", although the appeal seemed to the ACLU to be 
a oloax Indication of the seriousness with which that group at least 
views the First Amendment principles at stake in the grooming cases* 

32. Ferrell v. Dallas Independent School District . 261 P. Supp. 545 (I966). 

53 • Leonard v. School Committee of Attlebcrc . 349 Mass. 704, 212 N.E. 2d 468 
11965;, The plaintiff was a seventeen year-old student who claimed that 
the appearance of his hair was essential to his image as a performer and 
his ability to follow his chosen profession. Since he was twelve, the le^ 
had played professionally performing at the Newport Jazz Festival and at 
the New York World's Pair. Despite his assertion at the trial that his 
hair and image and success were one, the court ruled for scegulaticn. See 
also Lee 0. Garber and E. Edmund Reutter, Jr», The Yearbook of School Law 
1^67. (Danville, Ill.j The Interstate Printers & Publishers, Inc.i 1967, 
pps. 249-50. 
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J4« Pelletreau Vji Board of Eduoatlon of Borough of New Mllford Nev Jers ey i 
^ Septt 6 I 1967« from t^e reoord the fioai^ oould eee no elgnlf leant 

threat to the learning process and no probable reaotlone from other 
students so disruptive so as to extend beyond the control exerolsed by 
the devices within the reaoh of any olassroom teacher. The Board won* 
dered whether the day mlj^it not return when rule promulgators would 
again adoam themselves with t^bX or false artificial looks* 

35« Colorado Revised Statutes Annotated , Seo# 123-20-7 (l) (d) (l?^?)* See 
also Ellse M« Kartln^ "The Right to Dress and Go to School" » University 
of Colorado Law Review ^ 492 (19^5) • 

56* A 1921 oase, Jones v. Day, 12? Miss, I36, 89S,906 (1921) dealt with the 
court U upholding of the wearing of uniforms for the welfare of the school 
and the malntenanoe of dlsolpllne. In Pugsley v, Sellmeyer , 250 S V 538, 
158 Ark, 247 (1923)9 the oourt upheld a board ruling against the use of 
plain taloum powder on a girl's faoe, A rule prohibiting the wearing in 
sohool of shoes with metal tape was upheld in Stromberg v, Frenoh , 60 
N,D, 750, 236 N,V, 477 (1951)- ' 

37 • Prom the Pelletreau deolslon^' Op, Pit , 

38, Tinker v, Des^Mclnes Independent Oommunity Sohool District 258 P, 
Supp, 971 (1966}, ' 

39 • 79 Corpus Juris Secundum , p, 449 (See, 503), 

40, Hclroyd v, Eibling , 116 OA 440, 188 N B 2d 797 (1962), 

41* Application of Olson , 242 NYS 2d 1002 (1963)* 

42, In Alvln Independent School District v^ Cooper , 404 S V 2d 76 (1966)^ 
the oourt said the statute granting broad powers to governing boards of 
the schools did not permit permanent exclusion of a person^even though 
a mother^withln legal sohool age limits. The concept of "scholastic 
age" may be vague enough to imply permissive exclusion during pregnancy* 
See^alsoi Kisslok v. Garland Independent School Pi strict i 530 S W 2d 708^ 

Courts have excluded girls from school for "immoral conduct off 
school grounds," They have sustained the punishment by school authorities 
of students who annoy others on their way home from school even thcu£^ * 
the students have reached home. Boards have been sustained in enforcing 
rules prohibiting disorderly conduct by students on school holidays. 

Judicial Concurrence with rigid rules concerning student conduct is 
not to be construed as court approval of the propriety of the regulations. 
They have repeated often that courts do not decide upon the wisdom or the 
level of foolishness of board regulations, 

43 • 79 Corpus Juris Secundum 448-451 (s 503), See state v, Boari of Education 
of Eau Claire , 71 N V 1'23, 96 Wise, 95 (1897)* 

44 • Colorado Revised Statute |^ |iinotated > Sec, 123-20-7 (l)(b) (I963), 

45* Stanley v, Gary , 237 So, C, 237f 116 S E 2d 643 (t96l), 

46, Indiana State Personnel Board v, Jackson . 244 Ind 321 192 N E 2d 740 (1964)* 
The goatee case came from Grand Rapids 1 Michigan and Involved Kegro boys. 
The in loco parentis concept seems to be a severe Infringement on the 
Q ri£^ts of students— even when not carried to atsy extremea, 
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47* Nutt V, Goodland Board of Education ^ 278 P 1065i 128 Kan^ 507 (1929)* 
48* Woods v> Wright , J54 P 2d 56? (1964). 

49* Covington v> Edwards , 264 P 2d 780 (1959)f JAxon v> Alabama Board of 
Sduoatlon t 294 P 2d 150, 157* «^nd Uheeler v, Durham County Board of 
Education, 196 F, Supp, 71 (1961), 

50* Hunter v. Gross , 42 N.Y, Miso, 2d 690, 248 NYS 2d 71? (1964) • 

51 • Hollenbaoh v, Ellzabethtovn School District , 18 Pa D,C, 2d 196, (1958), 

52, Cosme y» Board of Education of City of Nev York , 50 N,Y, Misc, 2d 544, - 
270 NYS 2d 251 CI 966}, 

55* Parham v, Dove > 271 P 2d 132 (1960), 

54* Where a student believes he has been Illegally expelled (or even 

suspended), he may compel readxnisslon by mandamus. In some cases his 
readmisslon may be compelled by a mandatory injunction. See 79 Corpus 
Juris Secundum 451-452 (S504)| Cross v, Walton Graded Common School , 
110 S W 546, 129 Ky, 55 (I908)j Covington Board of Bducation v. Booth . 
62 S W 872, 110 Ky, 807 (1901 )| and 53 L-R-A. 787. 

55* Chxrlstofides v, Helle ado Bast Orthodox Christian Church, 35 N,Y, Misc, 
2d 471 » 227 NYS 2d 946 (1962), The court here held that a knife with a 
three--inch blade to be per se a dangerous instrumentality in the hands 
of a child. See also Lilienthal v, San Leandro Unified School District , 
193 Cal, App, 2d 453, 293 P 2d 889 CI 956). 

56. As have the Attorneys General of several other states, 

57. Lawrence W, Knowles, "Crime Investigation in the School i Its Constitu* 
' tlonal Dimensions," Journal of Pamlly Lav^ 4, p, 151 (1964). 

58. In a Tennessee case^ Marlar v. Bill , I78 S W 2d 634, 181 Tenn, 100 
(1944)» a lad was punished for lying and breaking a board regulation 
prohibiting students from entering classrooms during recess. Apparently 
he falsely denied so doing when accused, A ten cent piece was reported 
missing f^m that classroom, whereupon the teacher searched the boy. His 
parents sued the teacher, seeking to recover money damages for the alleged 
illegal search. The Tennessee Supreme Court upheld the teacher on the 
grounds that the motive in searching the boy ^ad been "to clear him of 
any suspicion. Thus the teacher acted for the child's own welfare. 

Id Hill lips V, Johns , 12 Tenn, App, 554 (1930) the court said that 
a teacher who had searched a student-- because the teacher could not find 
twenty-one dollars^ could have been held liable in money damages to the 
girl. The saaroh had been conducted for the teacher's benefitt not for 
the welfare of the child, 

59. The 1964 United State Supreme Court, decision in Escabedo v, Illinois, 
578 U S 478 (1964) bears on this point. There must be a positive effort 
to insulate the suspected student against self«-incrlmination. The school 
official yrho cooperates with police officials by turning the student over 
to them may become a party to an illegal venture, 

60. Tfaited States v, Blok , 188 P 2d 1019 (1951). 
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61 • Board of Ekluoatlon v> Barnette . 519 U S 624 (1943) • 

62. Reutteri oited in Carter , Op# GiU i develops well the "competing oon- 
eideiration" approaoh to examining legal issues* Reutter ooBsnenbs that 
on most matters the law is not preoise, an idea quite contrary to 
popular opinion. Statutes whioh appear to be preoise are not when used 
in speoifio caaes. Tor example, a student could be expelled for flouting 
a board rule. However, what constitutes such scoffing, or what is rea^ . 
sonable under the rule to control behavior are questions for hearings 
and other mechanisms* 

63 • In the speaker's volume, Legal and Ethical Responsibilities of Sphool 
Personnel (Englewood Cliffs, New Jersey J Prentice-Hall, Inc., 1959} the 
focus is on those issues facing teachers, administrators, board members 
and parents where both the law and ethics are inseparable components. 

64* Ne\^ Jersey Good Humor, Inc. v. Bradley Beach 1 15>4 N.J.L. 162, 11 A. 
2d 113 0940). 

65. In Charles K. Woltz, "Compulsory Attendance at School," Law and 
Contemporary Problems (Vol. 20, 1955)» 3-22, this comment is madet 
"No court in this country hag ever held it beyond thft competence of 
the state to require that children be exposed to a certain amount of 
instruction, nor has any court denied the power of the state to make 
reasonable provisions as to the type, means, and supervision of such 
instruction. Thus the basic principles. . .are as firmly supported 
by legal precedent as by public opinion." 

66. Leonaa^ v. School Committee of Attleboro . 34a Mass 704 212 N E 2d 468 
(1965)* See also Detch v. Boai^i of Education of Greenbrier County, 
145 V;. Va. 722, 117 S E 2d 136 (1961) and Burnside v. Byars . 363 F 2d 
744 (1966). 

67. People of the State of New York v. Tublolo . 237 NYS 2d 48I, 38 NY Misc. 
2d 324 (1965).^ 

68. From New Jersey School Law Decisions (I965)f 122. While waiting in the 
school office, both prior to and after being forced to clean school v^alls, 
some of the girls ol a group of five requested permission to get belongs 
ings from their locker and to get drinks of water. It was alleged that 
all the requests had been denied by school authorities. 

Petitioners in the above case charged that their daughter had been 
subjected to biased questioning, hAd been falsely accused of damaging 
school property, had been kept from using the lavatory while detained in 
the high school office, and had been forced to perform servile acts. The 
Cotomissioner ruled that school punishment had been reasonable due to the 
student *s deliberate act of vandalism. 

69. Woods V. Wri<2^t . 334 F 2d 364 (1964). In Burdick v. Babcock . 31 Iowa 
562 (1871 ) the court said: "If the effects of acts done out of school 
hours reach within the school-room during school hours and are detri- 
mental to good order. . . it is evident that such acts may be forbidden. 
Truancy is a fault committed away from school. Can it be pretended that 
it cannot be reached for correction by the school board and teacher?" 

70. See Newton Edwards, TliS Courts and the Public Schools (The University of 
Chicago Press, 1958), 589-590. 
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71 • There muBt be no rule wresting from a parent hie rie^t to control hie 

own child. Boards have gone far in adopting rules arrived at controlling 
any outside behavior that might subvert Judicious conduct of school affairs* 

72 • Draper Vt Cambridp^e i 20 Ind. 268 (I863). 

.73« In Alvin Independent School Pietriot v» Coope rt 404 S M 2d 76 (1966) 
the court said a statute granting broad powers does not allow rules 
which permanently exclude from school one of scholastic age* In genes^al 
a board may not forbid attendance by married students but can require 
withdrawal of students who are pregnant* 

74 • Board of Directors of Independent School District of Waterloo v* Greent 
147Nir2r850ovS^ In Ohio a board adopted a rule forbidding 
married students from nonclass types of activity* An action was brou^t 
to have the court declare the rule invalid* This was instigated by a 
senior bi£^ student at the Taft Hig^ School in Hamilton* He had been 
excluded from the basketball team* He had been co^captain and had maio- 
tained an above average rating in his classes* The court said that the 
board was well within its discretion when it adopted rules with respect 
to youthful marriages* State v* Stevenson * 27 Ohio op 2d 189 N E 2d 
181 (1963)* 

In Michigan the court split on appeal from a decision of ^ the 
Circuit Court which had found that a school district does not violate 
the law guaranteeing to all students an equal opportunity to use public 
educational facilities when it excludes married students from partici- 
pating in "extra-curricular" activities* Cochrane v* Board of Education 
of Messick Consolidated School Distric t* 36O Mich* 590 103 N V 2d 569 

TT5Soy: ^ 

Following the reasoning of the Tennessee Supreme Court/ the Dallas 
Court of Civic Appeals sustained a resolution of a board restricting 
mairried students to classroom work» barring them from athleticsi positions 
of honori and from otheropportunities* Ktssick v* Garland Independent 
School District, 330 S W 2d 708 (1959). 

75» Starkey v> Board of Education of Davis County School Dtstrict * 381 14 
rj 2d 227 P 2d 718 (Utah, 1965)/ 

76* Snell V* Savannah^Chathain County Board of Education * 333 P 2d 55 (I964)* 

77. Etter V* Littwttz * 268 NYS 2d 885, 49 NY Misc 2d 955 (1966)* 

78* New Jersey School Law Decisions (1965), 115* 

79 • Miller v* School District No* 2* Clarendon County , 256 P Supp 570 (1966)* 
Court here required the school board to provide courses in so*called 
"remedial education" under a proposed long-term plan* 

80* Stell V* Savannah^Chatham County Board of Education * 255 P Supp 83, 88 
(196^)* Some contend that this amounts to Just another type of segre* 
gation* In other words, why is not the self-concept argument in the 
Brown case applicable here too? 
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81* Pettlt v# Board of Eduoation of Harford County » 184 P Supp 452 (lS6l)i 
In Jones Sohool Board of City of Alexandria ^ 179 P Supp 280 (1960)> 
the I«Qt score as a oriterlon for admission had the baoking of reputable 
educators* Some preferred aotual achievement to the I«Q« as the admis- 
sion <^oreen« 

82. In SMan Fraternity v, Board of Public Instruction for Dade County i I56 
Fla 222, 22 S 2d 892 (l945)> the court said that none of the liberties of 
citizens is an absolute* Freedom is not something turned footloose to 
run as it will like a thoroughbred in a meadow* In C oggins v* Board of 
Education of Durham . 223 N C 765| 28 S E 2d 527 (I944)t this attitude 
was stated thusi • • the reasonableness of • • • a rule is a Judicial 
question and the courts have the right of review. In doing so, however, 
it will be kept in mind that the local board is the final authority so 
long as it acts in good faith and refrains from adopting regulations 
which are* « « unreasonable**' 
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imkt RIQOTS OF MINORS IN SOCIETY 

Thomas A» Shan&on 
Sohools Attorney 
San Diego Unified School Sletriot 



Mh^n 1 va0 aeked by President Reutter to talk this morning; on the 
subject of the ''legal rifi^te of minors In sooietyf'' I was adrlsed that 
toy presentation should be aimed at sketching the ^'big picture'' to serve 
as a backdrop for discussion of the school lav problems raised in Fro«- 
fessor Gauerke's excellent and most comprehensive address vbioh he just 
completed entitled "Legal Rii^ts of Students in the School Setting*'' 

The status of the legal rights of minors generally in our society, 
like the correlative rights of other oltisens in the United States, is 
ndxtored, by the respect such rights are accorded in the Court* Since 
July 1, 1699» when the first state*vide juvenile court statute was en- 
acted in Illinois'it juveniles generally have been treated differently 
from adults in the courtroomt That is, the legal rle^ta of juveniles 
have been viewed from & different kind of judicial prism* !Ibis different 
treatnent was succinctly stated by Chief Judge Prettyman of the U* S* 
Court of Appeals, Distinct of Columbia Circuit, when he declared in 
1959^ thatt 

•••from the earliest times children of certain ages have 
been deemed by our law to be Incapable of crime* And in 
Mcent times children of certain ages have been removed 
from the normal treatments provided for crimes and oirlm- 
Inals^ This has been in part because of a doubt as to 
the capacity of children to entertain the vicious will 
which Is an essential element of crime in our jurispru- 
dence, but in much greater part because of a belief that 
the Interests of society are best served by a solicitous 
care and training of those children shown by circumstances 
to be in need of such care and trainings These concepts 
In respect to children have evolved into elaborate systems 
of procedure • In the event a child comidts an offense 
against the law, the state assumes a position as parens 
patriae and cares for the child • Such a one is not accused 
of a crime, not tried for a crime, not convicted of a crime, 
not deemed to be a criminal, not punished as a criminal, 
and no public record is made of him alleged offense • In 
effect, he Is ezeispt from the criminal law^ 

Hot everybody accepted the validity cf Judge Prettyman' s glowing 
description of the wavY in which the juvenile court system worked^ In 
California, the Appellate Court; said thatt 

While the juvenile couH law provides that adjudication of 
a minor to be a ward of the Court ahall not be deemed to 
be a conviction of crime, nevertheless, for all practical 
purposes, tblB is a legal fiction, presenting a challenge 
to credulity and doing violence to rea8on^3 
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On the national level i the Kefauvor Committee^ aaidt 



As to the oonetltutlonallty of Juvenile oourt p:cooeedln£;d 
this le one of the major areas that the members of the 
dellnquenoy suboommlttee wished to look Into* During its 
Investigations, the oomisolent attitude of some Juvenile 
oourt Judges ooupled with arbitraryi obviously unoalled-for 
deoisionsy made some of the suboommlttee members with sooio- 
legal baokgrounds vlnoe with pain* The rl^ts to a definite 
ohargei oounsel, a fair heaxlng, reasonably relevant and 
oonvinoing evldenoe and appeal f vhiob are ensured on even 
the most trivial issues to adults, were not being afforded 
ohlldren«»«« 

Apologists for the juvenile oourt system believed that the juvenile 
oourts, by their patemalistio prooedures, were actually giving children 
the benefit of super-oonstitutional rlgjits through the dispensing of a 
warm, human kind of justice tempered by benevolence and profound desire 
to rehabilitate* Where the Juvenile court system failed, these advc* 
cates^ maintained that failure was due to three principal causes 
unrelated to the Juvenile court approach: 

1 * The Juvenile court is a "stepchild in the Jurisprudential 
milieu In effect, it is a sort of "Junior criminal courtj' As 

such, it is not taken as seriously as it should be by the community it 
serves and therefore not supported to the extent it requires to be an 
effective axm of Justice. 

2. Many of the so-called "Juvenile courts" are not true Juvenile 
couL'ts because of the paltry budgets on which they must operate. Inade- 
quate financing precludes the level of staff support in the persons of 
psychiatrists, counselors, and probation officers which the Juvenile 
court jcequlres to be truly effective and fulfill its real purpose* 

3* The resistcince on the part of some Juvenile court Judges to 
the nonadversary nature of the Juvenile court proceedings. 

Vhile this argument was raging, the fingerprints of a sixteen-year^ 
old boy named Kent were found in the Washington, B<^C., apartment of a 
women who had been robbed and raped. In this case^, the Washington, D*C., 
Juvenile Court waived Jurisdiction, as its statute provided?, and bound 
the boy over for trial in the D. C. District Court. The boy was found 
guilty. The United States Supreme Court remanded the case back to the 
District Court on the narrow procedural grounds that the Juvenile Court 
Improperly waived its Jurisdiction under the D. C. Juvenile Court Act. 

Kent had attacked the waiver of Jurisdiction by contending that it 
was invalid because no heaidng was held^ no findings were made by the 
Juvenile Court, the Juvenile Court had stated no reasons for waiver, and 
Kent^s attorney had been denied access to the "social service" file 
which presumably was considered by the Juvenile Court in determining to 
waive Jurisdiction. The Supreme Court noted that the D. C» Juvenile 
Court Acts 



o«do68 not permit the Juvenile Court to determine In 
Isolation and without the partlolpatlon of any represent 
tatlon of the ohlld the •'orltioally Important*' question 
)4ieiher a ohlld will be deprived of the speolal proteo-* 
tlons and provisions of the Juvenile Court Aot# 

The Supreme Court was oaroful to point out that It did not con- 
sider wbether$ on the mor^lts t Kent ehould have been transferred over to 
the Dlstrlot Court from the Juvenile Court for trial ae an adulti but It 
expressly deolared that 

There Is no place In our eyetem of law for reaching a 
result of such tremendous consequences without ceremony 
without hearing! without effective assistance of counsel ^ 
without a etatement of reasons* It is inconceivable that 
a court of justice dealing with adults, with respect to a 
similar issue , would proceed in thie manner* It would be 
extraordinary if society* s speolal concern for chlldreni 
as reflected in the Dlstrlot of Columbia's Juvenile Court 
Aot| peimitted this procedure* 

The Kent case signaled the change which was to be made more precise 
in In re Gault^ just one year later* The Kent case found no fault with 
the concept of the Juvenile Court Act* It recognized that the 

**« theory of the District's Juvenile Court Act ***is 
a:ooted in social welfare philosophy rather that in the 
corpus Juris * Its proceedings are designated as civil 
rather than criminal (and) **»is theoretically engaged 
in determining the needs of the child and of society 
rather than adjudicating criminal conduct* The objec- 
tives are to provide measures of guidance and rehabili- 
tation for the child and protection for society, not to 
fix criminal reeponsibility, guilt, and punishment* The 
state is parens patriae rather than prosecuting attorney 
and judge « 

But, the Supreme Court concluded, almost as a precursor of the 
Gault case, thatt 

»*» the admonition to function in a "parental" relationship 
is not an invitation to procedural arbitrariness* 

The Kent case was a firm but gentle approach to the Juvenile Court 
concept* On May 15 i 196? i the Supreme Court took off its kid gloves in 
the Gault case* The matter came before the Court on appeal from the 
Supreme Court of Arizona which had affirmed a lower court's refusal to 
issue a writ of habeas corpus releasing Gerald Gault, 15 years of ag^, 
from the Arizona State Industrial School where he had been committed 
as a juvenile delinquent by the Gila County Juvenile Court* 

Gerald Gault had been taken into custody along with another boy by 
the Gila County sheriff on the verbal complaint of a neighbor lady who 
alleged that the two boys had telephoned her and had made lewd rnd inde- 
cent remarks over the i^ione* At the time Gerald was taken into custody. 
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he was on six months' probation for having been in the company of another 
boy who had stolen a wallet from a lady's purse^ 

Gerald was taken into custody at his home during the daytime and no 
notice of his piok-up was left at his home for the information of his 
mother and father who were at work* That evening, Gerald^ s mother went 
to the detention home and \w/s verbally advised that a Juvenile court 
hearing would be held the noxt aftemoont 

At the Juvenile court hearing, the probation officer filed a petition 
with the court asking that the court determine "the care and custody'' of 
Gerald. A copy of the petition was not provided the Gaylts. The heating 
was held in the Juvenile Court Chambers. The i^ei^bor lady who had accused 
Gerald of having made offensive remarks to her over the telephone was not 
present. No one was sworn at the hearing. No transcript of recording 
was made and no memorandum or record of the substance of the proceedings 
was prepared. At the end of the hearing, the Juvenile bourt Judge said 
that he would "think about it.*' A few days later^ Gerald was released 
from the detention home» 

On the day of his release from the detention home, Gerald'^s mother 
received a brief note on plain paper from the probation officer stating 
that the Juvenile court Judge had set further hearings on Gerald"s case 
at a time certain three days from then. At the second hearing, the 
neieJibor lady complainant was not present, even thoue^i Gerald'^s mother 
had asked that the complainant attend the hearing. Again, apparently, 
no one was sworn and no transcript of the second hearing was made. A 
probation officer's ''referral report" charging Gerald with having made 
"lewd phone calls" had been filed with the court at the second hearing 
but it was not disclosed to the Gaults* 

At the conclusion of the second hearing, Gerald was committed as a 
Juvenile delinquent to the Arizona State Industrial School "for the 
period of his minority (that la, until 21), unless sooner discharged by 
due process of law." 

In reviewing the decision of the Arizona Supreme Court refusing to 
release Gerald from the Arizona State Industrial School, the tl. S. 
Supreme Court specifically limited the scope of its decision to the 
problems presented in the case. The court was careful to remark t 

We do not in this opinion consider the impact of these 
constitutional provisions upon the totality of the 
relationship of the Juvenile and the state. We do not 
even consider the entire process relating to Juvenile 
delinquents. For example, we are not here cot^ceirned 
with the procedures or constitutional rifijite applicable 
to the pre- Judicial stages of the Juvenile process, nor 
do we direct our attention to the post-adjudicative or 
disp<;Bitional pxrocess. We consider only the problems 
pref-entedt) us by this case. These relate to the pro- 
ceedings by \rfiicb a determination is made as to whether 
a ,]uvenlle is a "delinquent" as a result of alleged mis- 
couduct on hie partf with the consequence that he may be 
committed to a state institution. 



The court reoapitulated the history and theory underlying the 
development of the informal patemaliem and broad discretionary powers 
of the juvenile court and concluded thatr 

The absence of substantive standards has not necessarily 
meant that children receive carefulf compassionatei 
individualized treatment* The absence of procedural 
rules based upon constitutional principle has not always 
produced fair^ effioientt and effective prodecures* 
Departures from established principles of due process 
have frequently resulted not in enligihtened prooedurei 
but in arbitrariness • ♦••Failure to observe the funda- 
mental requirements of due process has resulted in 
instances » which mi^^t have been avoided, of unfairness 
to individuals and inadequate or inaccurate findings of 
fact and unfortunate prescriptions of remedy^ Due 
process of l^^w is the primary and indispensable foundation 
of individual freedom* It is the basic and essential term 
in the social compact which defines the ri^ts of the 
individual and delimits the power which the State may 
exercise* 



The court observed that procedural regularity and exercise of care 
inlierent in due process would not impair the effectiveness of the juvenile 
court but that I instead t 

•••the appearance as well as the actuality of fairness» impar- 
tiality and orderliness — in short, the essentials of due 
process may be a more impressive and more therapeutic attitude 
so far as the juvenile is concerned* 

The court reiterated a view in connection with a juvenile court 
adjudiction of "delinquency" which it had expressed in an earlier juven- 
ile court case (Ke nt v* U,S* , 38? U.S* 54I/1966/) when it declared that: 

We do not mean •«* to indicate that the hearing to be 
held must conform with all of the requirements of a 
criminal trial or even of the usual administrative 
hearing} but we do hold that the hearing must measure 
up to the essentials of due process and fair treatment* 

The court then turned to the specific charges involved in the case 
as followst 



A. 

NOTICE OP CHARGES 



The court held that due process requires notice of the charges which 
would be deemed constitutionally adequate in a civil or criminal proceed- 
ing* The court said tbatt 

Notice I to comply with due process requirement s, must be 
given sufficiently in advance of scheduled court proceed'^ 
ings so that reasonable opportunity to prep^ire will be 
afforded^ and it met ^bet forth the alleged misconduct 
with particulaarity*" 



RIGHT TO COUNSEL 

The ooiu^ declared < 

Ve conolude that the Due Prooess Clause of the Fourteenth 
Axsendaent requires that in rospeot of proceedings to 
detextnlne delinquency which may result in conrndtment to 
an institution in \Aich the Juvenile's freedom is cur- 
tailedi the child and his peorent imiet be notified of 
the child's right to be represented by counsel retained 
by themf or if th^^y are unable to afford counsel, that 
counsel will be appointed to represent the child* 

0. 

CONFRONTATION, SELP-INCRIMmTION, 
CROSS-EXAMINATION 

The court said thati 

We conclude that the constitutional privilege against self- 
incrimination is applicable in the case of juveniles as it 
is vlt^ respect to adults* We appreciate that special 
problems may arise with respect to waiver of the privilege 
by or on behalf of children, and that there may well be some 
differences in technique - but not in principle - depending 
upon the age of the child and the presence and competence of 
parents* The participation of counsel will, of course, 
assist the police, Juvenile courts and appellate tribunals 
in administering the privilege* If counsel is not present 
for some permissible rejason when an admission is obtained, 
the greatest care must be taken to assure that the admission 
was voluntary, in the sense not only that it has not been 
coerced or suggested, but also that it is not the product of 
ignorance of rights or of adolescent fantasy, frl^^t or 
despair* 

The court also stated, in relation to confrontation and cross-exami- 
nation of a Juvenile* s accuser, that; 

Absent a valid confession adequate to support the deter- 
mination of the Juvenile Court, confrontation and sworn 
testimony by witnesses available for cross-examination 
were essential for a finding of ^'delinquency" and an 
order cosmltting Gerald to a state institution for a 
maximum of six years* 

D. 

APPELLATE REVIEW AND 
TRANSCRIPT OP PROCEEDINGS 

The court refused to rule on the issue of \Aether a Juvenile coxxrt 
in making a determination of "delinquency** must provide a transcript or 
recording of the hearings, but it did observe that 



the ooneeciuences of failure to provide an appeal » 
to reoord the prooeediogsi or to make findings or state 
the grounds for the juvenile court' a conclusion nsy be 
to throw a burden upon the machinery for habeas corpus^ 
to saddle the reviewing process with the burden of 
attempting to reconstruct a record^ and to impose upon 
the juvenile judge tlie unseemly duty of testifying 
under cross-examination as to the events that transpired 
in the hearings before him* 

'..'.'/" ' ■ 

The court reversed the judgment of the Supreme Court* of Arizona and 
remanded the cause for further proceedings not inconsistiant with this 
opinion. 

Hr« Justice Vftiitei in a concatTing opinioni said that he was opposed 
to reaching any conolueions on the issues of self-incrimination , confron-* 
tation and cross-examination* 

Mr* Justice Blacki in a concurring opinioni stated that he voted to 
void the Arizona laws 

Solely on the ground that it violates the Fifth and 
Sixth Amendments made obligatory on the states by the 
Fourteenth' Amendment* The only relevance to me of the 
Due Process Clause Is that it would » of course » violate 
due process or the *'lav of the land*' to enforce a lav that 
collides with the Bill, of Rights • 

Mr* Justice Earlah conc\Arred in part and dissented in part« In his 
sepaoraite opinion he declared that only three procedu;ral requirements 
should be, deemed required of state juvenile courts by the Due Process 
Clause of the Fourteenth Amendment « These he identified as, timely and 
full noticei rij^t to counseli and the maintenance o^ a written recordf 
or its equivalent^ adequate to permit effective review on appeal or In 
collateral proceedings* He stated that he , would have preferx^d ^at the 
court defer its holding on the applicability to jiivenlle court proceed- 
ings of the privilege of self-lncrimi,nationt confrontation apd cross- 
examination* 

Mr* Justice Stewart dissented* In his dissenting opinioni he saidi 

I believe the court's decision is wholly unsound as a 
matter of constitutional law, and sadly unwise as a 
matter of judicial policy. 

He observed that the object of juvenile court proceedings is the cor- 
rection of a condition, not conviction and punishment for a criminal act* 
He concluded that while a state must in all its dealings accord every 
person due process of law, the treatment of Gerald Gault complied with 
the Fourteenth Amendment because Gerald's parents t 

*** knew of their rl^t to counseli to subpoena and 
cross-examine witnesses) of the ri^^t to conjTront the 
witnesses against Gerald and the possible consequences 
of a finding of delinquency **• 
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end Mr6« Geult kni^vt 



• the exact nature of the charge against Gerald from 
the day he was taken to the detention home* 

The question which naturally az^ises upon a review of the llm^ of 
cases ending with Cault isi 

V/hat is the etatus of the legal rights of minors in 
our society today? 

I am persuaded that the whole point of the Qault case ie NOT to 
insulate children from the power of the state^ but rather to protect 
them from the impwper application of that power* There is not one 
word in the Gault case which stands for the proposition that the basic 
authority of the state over children, regardless of whether that 
authority is exercised throu^ the schools, the juvenile courts, or 
the police or probation departments, has in any way been lessened* 
As has been said*^: 

There spring to mind a dozen instances in which an 
infant, just because he is a child, is deprived of 
common adult freedoms, and in which he does not 
drive a car until he ie 16; he may not marry without 
parental consent i he may not stay out after curfew; 
he may not vote; he may not incorporate a company} he 
may not convey by deed) he may not sit as a jurori he 
may not enlist without consent} he may not enter a 
saloon} he may not make a binding contract} he may not 
peaceably assemble in a school fraternity; he is not 
free until 18 to remain out of school* Let's face itt 
he simply does not have the constitutional rigjits of 
an adult* 

Gault has changed none of this* 

Viewed in this lifi^it, the criticism that children have beer given 
increasingly greater protection of their civil rlj^ts at the expense of 
the scope of authority of those who* on behalf of the statej deal with 
children in a supervisory or regulatory capacity , is vAolly invalid* 

It is on this basis that I have counseled teachers and school admin- 
istrators that the scope of their authority over pupils has not decreased, 
but the manner in which they may validly exercise that authority appar- 
ently is changing in tandem with the way that society's attitude toward 
the individual generally is changing* It is our task to develop sound 
new procedures and practices relating to the state's scope of authority 
over children which, while being consistent with the Gault case, will not 
be flawed by timidity, uncertainty, or an exaggerated fear of being wrong* 

The implications of the Gault case on schools is clear* While the 
court specifically restricted its holding to the precise fact situation 
before it involving a charge against a juvenile which, if proved, could 
result in the incarceration of the juvenile, it would be oqrcpic to 
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conclude that Gault is of no concern to the school man* Gft ult has not 
Junked the principle of in loco parentis > Rathert its effect will be to 
make that principle more objective. In effect, Qault could be viewed 
as requiring that the school man, as well as the Juvenile courtt be a 
wiser ''parent In li€*it of Gault , it is difficult to believe that the 
courts I in ccneideringi for example, expulsions, suspensions^ or exclu- 
sions which have the effect of depriving a child of his legal rl^t to 
public education, will sayt "We consider the teacher to be ri0)t 
regardless of the circumstances and we don' t want to hear about the 
circumstances! " The courts will carefully review the procedure s by 
which a child 'vas deprived of his legal ri^it to attend school This 
is entirely consistent with the decision of the U# S. Supreme Court in 
the Gault case* But this does not mean that the courts will review 
the expulsion, suspension, or exclusion on the merits, except, of ocurso, 
in those cases where there appear to be no valid grounds v^atsoever for 
such action* This part of the law remains undisturbed by the Gault case« 

In conclusion, the law tells us that the state still has the same 
basic authority over Juveniles that it has had for many years ~ but, 
that we had better develop proceduares by which the objectivity of the 
rule of law (as frail as that sometimes is) will replace as much as 
possible the subjectivity of persons, which histoid has shown to be 
characterized so often and so sadly by arbitrariness, unfairness, and 
unreasonableness * 
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LEXUL PROBLEMS KELkTED TO EXTRACURRICTniAR AOTmTIES 

Dr« J« David Hohler 
University of ULssisslppl 



^^The tern * extxuourrioular activities^ is both inaoourate and unde- 
sirable! but it is often used for no better reasod than that people gen- 
erally understand its fiieaning/'l This oritioism is of merit in relation 
to the educational values of out-of-olasa activities 9 but for the purpose 
of this presentation it seems unneoessary to conceal the true definition 
of these activities by calling them cocurricular activities or allied 
activities* Until school adMnistratcrs and boards of education consider 
inter-scholastic athletics teams t school bands t student clubB» and other 
out-of-class organizations as educationally significant enou^ to support 
them entirely with public fundsi they should be regarded as extracurricu- 
lar | no matter how great their contielbution to the total educational 
experiences of the studentst they are outside of the curriculum admin- 
is tratively« 

The four problem areas of extracurricular activities vfaich will be 
discussed in this presentation aret 

1 • Finance 

2« Rules and regulations involving pupils 

5« Teacher assignments 

4« Athletic associations 



FINANCE 

Most school districts support extracurricular activities » at least 
in pa3rb» by expending tax-derived funds t and their authority to do so has 
been challenged by taxpayers who allege that it is illegal to use public 
revenues to finance extracurricular activities because they are not part 
of the regular school progrem* 

In a significant case which occuirred in 1927> the Supireme Court of 
Arizona declared that competitive sports were properly included in the 
school curriculum and that the school district had the authority to issue 
bonds for the construction of a stadium«2 Failing to be persuaded by the 
Supreme Court of Arizona, a Kentucky court ruled that a school district 
did not have the authority to use money in a special school buildings 
fund to repair a stadiumt? The court 1 however, did not say that the 
boaird of education could not build and maintain a stadium} it only ruled 
that a stadium was not a school building and that money from a special 
school buildings fund could not be used for repairing it* Most courts, 
rendering decisions in agreement with the Supreme Court of Arizona, have 
upheld the authority of school districts to expend public funds for the 
construction and maintenance of audltorixims, gymnasiums, and stadiums •4 
^e courts have also held that boards of education may invoke their power 
of eadnent domain to acquire land on which to construct athletic facili- 
ties*5 
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OocaaloMlly echool dlstrlots and muniolpalltieB oooperctte in 
flnanoln^; tb^ oonstruotion of auditoirlumst syunasiuttdi etadlumet and 
sviudng pcola. !£tad oourta hava generally upheld euoh ooopexatlve 
arrangettents}^ however i the Court of Appeals of Kentuoky deolared 
that a school dlstrlot could not purchaee a recreation center in another 
county under a statute permitting a school district to purchase Jointly 
with a city or county a recreation center for use by its pupils* 7 

As a rule, school boards furnish supplies to be used by students 
participating in extracurricular activities* In two decisions rendered 
by the Suprene Judicial Court of Kassaohusette, the authority of a 
school district to provide apparel for basketball and football teaos was 
stricken down,^ but two other courts deolared that similar expenditures 
were legitimate and within the power of the school board to make* 9 

It is not uncommon for school distadots to expend public funds in 
order to provide transportation for extraou3n:lcular groups, yet few cases 
pertaining to the subject have reached the appellate courts* Of the 
cases to come before the courts, the number is too few and the opinions 
too varied to anrive at a definite legal principle regarding this phase 
of extracurxricular activities* 

The Supreme Court of Iowa ruled that a school district could not 
provide transportation for extracurricular groups because the expenditure 
was unwarranted under the school code* 10 in the state of Utah the 
supreme court declared that a board of education could provide trans- 
portation for students who were required to attend extracurricular events 
but not to 8pectators*11 And boards of education in Kanoas, according to 
a decision of the supreme court of that state, were not permitted to 
transport students outside of the school district unless a contract to do 
80 existed*''^ In a more recent case, the Supreme Court of North Carolina 
ruled that boaa^ds of education had the inherent rig^t to contract for the 
necessary transportation for athletic teams and school bands*13 Because 
of tbe absence of court cases, some attorneys general have been 3cequested 
to issue official opinions in regard to the legality of providing trans*- 
porta ti on of pupils to extracurricular events* The Attorney General of 
California declared that school districts could use school buses to trans- 
port school bands to reviews and contests, but that they could not assume 
the expense of operating the buses 4 The Attorney General of Indiana 
more recently stated in an official opinion that a board of education had 
no authority to use its buses to transport 4^H Club members to activities 
unless such events were school functions* 15 

Althcuefh some taxpayers have attempted to pi^ohlbit school districts 
from using their buildings for certain extracurricular events, the courts 
have held that they cannot enjoin a school board from using its buildings 
for athletic contests, dances, and other social activlties*l6 

School districts sometimes encounter the problem of becoming invol- 
ved in lawsuits as a result of profit-making ventures associated with 
extracurricular activities, althou^^ in most cases the courts decide in 
their favor* But one court ruled that unless all funds received from 
extracxunrLcular activities were used for educational purposes, the 
school district would be required to pay state sales tax on the money 
received* 17 



The rl^t of boards of education to charge a radio station fees 
for broadcasting^ football gamed has been upheld by the courts Like- 
vise» the courts have ruled that a school district may rent its athletic 
faoilities to private athletic groups 19 so long as the contract can be 
fulfilled vdthout interfering with school activities ^20 

Since proceeds raised in the conduct of extracurxlcular activities 
are not tax revenues » the question has arisen as to whether they are 
public funds which come under the custody of the board of educatlon« 
Several courts have ruled that proceeds of extracurricular activities 
are public funds and must be accounted for in the same manner as other 
school district funds ,21 However, a Kentucky court recognized the auth- 
ority of a boaxxi of education to control activity funds, yet regarded its 
duty to do BO as quasi-private which waived the school district's govern- 
mental immunity to liability in regard to debts inou3n?ed by those in 
charge of the activities funds #22 Althou^ it is generally accepted that 
extracurricular funds belong to the school district and should be handled 
accordingly, the Supreme Court of South Carolina recognized the existence 
of extracurricular funds not administered either directly or indirectly 
by the board of education ,2? 

If a school district makes a profit 'i&hrough some extracurricular 
activity such as a football game, the endeavor ml£^t be considered a pro- 
prietaay ftmction by a court of law# In states where governmental immun- 
ity prevails, the courts ml£^t permit recovery in tort liability cases 
if the injuries were sustained while the school dists^lct was performing 
proprietary functions. 24 

Numerous plaintiffs have brought suit on the ground that the board 
of education was engaged in a private or proprietary activity for which 
it could not claim immunity from tort llabillty» This legal approach is 
particularly common in actions to recover damages for injuries sustained 
in connection with extracurricular events, namely Interscholastlc athletic 
contests for vd^ich admission was charged* 

The courts have been unable to agree on a precise distinction between 
governmental and proprietary functions} consequently, it is difficult to 
determine into which category a given activity will be placed until after 
a court has ruled. A Pennsylvania court declared that an athletic contest 
for which admission was charged was a proprietary activity which was out- 
side the authority of the school district to perform#25 The court there- 
fore rendered a decision favorable to the plaintiff who was injured while 
attending a football game* Similarly, the Supreme Court of Arizona ruled 
that a school district by leasing its stadium had engaged in a proprietary 
act and that it could be held liable for injuries sustained as a result 
of its negligence to maintain the stadium. 2c rp^e Pennsylvania Supreme 
Court more recently declared that a school district which offered a summer 
recreation program, not part of the school ourrloulum and for ^Ich admis- 
sion was charged, was conducting a proprietary activity and was therefore 
liable, because of negligence, for the death of a girl who drowned in the 
swimming pool* 27 

Not all courts have been willing to declare that a school district 
can be held liable for injuries resulting from negligent acts of its 
employees when such acts are associated with an activity which mi^t be 
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olaeslfled ae proprietary* When a vomani Injxired by a baseball vhlob 
oai&e througjb a proteotlve eoreen \^loh had been negligently permitted 
to deteriorate I sou^t damages on the ground that the board of eduoatlon 
was liable becauee the aotlvity vae a proprietary onoi the District 
Court of Appeal of Florida ^gUed to be persu&ded by her argument even 
though she oited the Bofftnan^^ and Savaya29 cases in support of her 
olalm«30 The court asserted that any change in the iDmunlty dootrine 
would have to come about by constitutional amendment or by the passage 
of appropriate leglelation» or both* 

The supreme courts of Mlnnesota31 and Montana32 upheld the doot-* 
rine of governmental immunity by ruling that the charge of admission did 
not ohange a school dlstriot^s aotlvity from a governmental to a propane* 
tary olassification. Other courts have ruled that interscholastio 
athletlos are part of the physical eduoatlon program and oannot be design 
nated as proprietary activities, 55 and that a school district definitely 
performs a governmental function by providing for interscholastio 



athletlos* 

There is^ hovevert a difference of opinion among the courts of the 
various Jurlsdiotions in regard to yhich aotivlties are governmental and 
which aire proprietary* A Tennessee court held that a school districti 
because of its legal status, could conduct itself in no other than a 
goveammental oapaoity|53 yet, a court in Pennsylvania ruled that v^ile 
the actual athletio competition of intersoholastio events was a govern- 
mental activity, its presentation to the public for a charge was a pro-- 
prietary enterprlse*5^ 

Although the consensus is not unanimous, the majority of the courts 
have ruled that the board of education does not operate outside of its 
governmental capaoity by supi>orting enterprises which produce funds for 
the support of extracurricular activities* Nevertheless, the courts have 
not established any sound legal principle that can be applied universally 
to situations involving the distinotion between governmental and propide-- 
tary functions • 



Althouc^ most state constitutions provide for a uniform system of 
publio schools, it is not mandatory for every school to offer identical 
programs or even provide identical educational opportunities for eaoh of 
its pupils* The welfare of the state, the primary purpose of publio 
education^ requires that limits be placed on the freedom of individual 
pupils by imposing such rules and regulations as are required for the 
efficient government of the school* In the course of governing a sohool 
it is necessary to enforce Mgulations yhich control the activities of 
pupils* School boainls have the authority to make rules and regulations 
which, in the interest of promoting the objectives of the school, pxxAtibit 
certain pupils from participating in the total sohool program* 

There is, however, a point beyond which school officials cannot go 
without violating individual rlf^ts guaranteed by the United States 
Constitution* This point is determined by the courts on the basis of 
the reasonableness of the regulation involved in each case* Rules and 




RULES AMD REGULATIONS INVOLVING PUPILS 
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regulations pertaining to extraoua^oular aotlrltles vfaloh are most fre« 
quently challenged as being arbitrary! unreaeonablOi and dieorlnlnatory 
are those reetrlotlng seoret society nembera and aaarried students to 
olassroom activities* 

The courts in Va&hingtovi|37 North Carolina |5B Texas 1 59 Arkansas 1 40 
Kansas, 41 and Ohio, 42 have upheld the rl^it of a school board to restrict 
seoret society members to classroom activities* A resolution passed by 
the Chicago Board of Education which prohibited secret society members 
from representing the public schools In llterazy and athletic contests 
was upheld by the Supreme Court of Illinois •4!J 

The only court to render a decision adverse to the school board 
was the Supreme Court of Missouri #44 Tiy^ majority of the court reasoned 
that there was nothing shown to prove that the conduct of seoret society 
members was detrimental to the discipline and control of the school* The 
court therefore concluded that a regulation prohibiting seoret society 
members from participating in extracurricular activities was unnecessary 
and beyond the discretionary power of the bocord of education to enforce* 

In an effort to discourage hi^jti school marriages, some school boards 
have passed resolutions barring married students from extracurricular 
activities* Althou£^ it is questionable whether a school board can 
legally restrict married students to classroom work, the courts , in the 
few cases involving this question, have always ruled in favor of the 
board of education* 

The courts in TexaS|45 Michigan, 46 Ohio, 47 Utah, 48 and Iowa, 49 have 
concluded that a board of education has the authority to prohibit married 
students from participating in extracurricular activities* Although 
legal marrage is sanctioned by the law and is consistent with public 
policy, most school boards Justify their restrictive policies as being 
necessaxy for efficient management of the schools* The Increase in drop- 
out rates and the undesirable Influence over unmarried pupils are fre*- 
quently given as reasons for such regulations* 

in an advisory opinion by the Supreme Court of Michigan, 50 in a 
moot case, four of the justices in a 4^3-1 decision presented a view 
which mi£^t receive judicial notice in the future* They said that 
denying m8a^ried students the rl^t to participate in extracurricular 
activities was not a responsible exercise of school board authority, 
and that the action was arbitrary and un3!^easonable for no other reason 
than the fact that they were mairried* 

In a 1967 case, the Supreme Court of Iowa upheld a board of edu- 
cation regulation prohibiting married students from participating in 
extracurricular activities •5' 

ly the time this case was appealed to the Supreme Court of Iowa, it 
was moot, but the court decided to hear it for the following reasont when 
the issue presented is of substantial public Interest there exists a 
permissible exception to the general rule that a case which has become 
moot or presents only an academic question will be disnissed on appeal* 
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In upholdlDS the rule prohl\>ltlY)g ttarried students frott partlol-* 
petlng in extracurricular actlvitieai the ccurt Midi 



We dc not ooneldor the rule here in queetlcn to be riolatlve of 
public policy In that it penalises persons because of narriage« The 
lav looks vith favor upon this nost vital social Institution* Hdv* 
evert that policy is basically referrable to those of lawful age \^o 
enter into the loarital relatlonshlp« Ab ^;o undera^ aarrlagea the 
legislative policy Is said to be otherwise • 

Althou^ they did not write a dissenting oplniont three of the 
;)ustlces reviewing this case dissented. There appears to be Judicial 
disagreement as to the legality of rules and regulations restricting 
married pupils to classroom activities solely on the basis of their 
narital status* Ecwdver, the courts havst without exception! Uj^eld 
such rules and regulations* 

In the area of civil rlgjits, a board of education has nc legal 
grounds for requiring cr encouraging racial discrimination In extra-^ 
curricular activities • The United States Court of Appeals, Fifth 
Circuit ruled that52 

• • • school officials should not discourage Negxro children 
from enrcllliig In i^lte schools, directly or Indirectly, as for 
example, by advising them that they would net be permitted to 
engage or would (not) want to engage In school activities, 
athletics, the band, clubs, school plays* 

lieaf firming what was stated In one of Its earlier opinions, 33 the 
Fifth Circuit Court of Appeals saldt 

• • • there should be nc segregation or discrimination in 
services, facilities, activities, and programs that may be con- 
ducted or sponsored by, or affiliated with, the school In which 
a student is enrolled* 



TEACHER ASSIGNMENTS 

Litigation involving the teachers responsible for conducting extra- 
curricular activities stems from two sources t disputes pertaining to 
teachers' contracts, especially those of athletic coaches, and teachers 
challenging the authority of boards of education to assign them extra 
duties unrelated to their teaching fields or for which they receive no 
extra compensation* 

Boards of education have the authority to hire athletic coaches to 
conduct the extracurricular athletics program. 54 Althou^ athletic 
coaches are subject to the same rules and regulations under their con- 
tracts as ere other teachers, their athletic duties are not always In- 
cluded under the teacher tenure laws* In I^assachusetts there is a 
statute which rormlts school committees to hire coaches for no longer 
than a three year period #55 




The IllinoiB Supreme Court ruled that contraotual continued service 
did not attach to extracurricular coaching duties when they were contracted 
for separately«5c The District Cicurt of Appeal of Florida came to a siml- 
lar conclusion by declaring that the rifi^ts of tenure applied only to the 
subject arsa in which a teacher was certified by the statst^T a business 
education teacher who was relieved of coaching duties had no legal basis 
to bring action against the board of education* The school board was not 
required by law to held a public hearing, fcr they violated nc rljj^ts cf 
tenure by reassigning the teacher and ccach to full time teaching duties* 

In two instances supplementary compensation fcr coaching athletics 
was challenged as not being a part cf the athletic ccach* e tctal salary 
which could be used fcr determining pension benefits* The New Jersey 
courts ruled that an honorarium received fcr coaching athletics was not 
part cf a teacher's tctal salary used for determining the amount cf pen-- 
sion to bs paid tc him upon rstirsmenti38 The Supreme Judicial Court cf 
Massachusetts ruled that extra ccmpensatlcn for coaching duties i pro^ 
vlded for in the irctgular salazy schedule , was part of a coaches total 
salary under the pension lav»37 

Many extracuirrlcular activities meet during cut-cf*^schcol hourSf 
either after school or on Saturdays* This situaticn crsatss a problem 
fcr the school administrators whose reaponslbillty it Is tc assign 
teachers tc supervise these activities* Problems most frequently arise 
when teachers are assignsd, often without compensation, duties foreign tc 
their teaching assignments such as supervising student spectators at 
athletic games, collecting tickets for various school events, and chap« 
eronlng school social functions* 

Tbs Psnnsylvanla Supreme Court ruled that a board of education had 
the authority to assign teachers duties for yhidh thoy wore properly 
qualified and certified, and their failure to perform such duties would 
make them guilty of willful and persistent negligence fcr )Axidh they 
could be dlsmlssed*^^ The Supreme Court of Bhode Island declared that a 
school committee had the authority to assign extracurricular duties tc 
its tsaohsrs so long as ths rules and regulations did not violate the 
general statutss and tsachsr tsnure law or were not in excess of the 
school ccsBiittee^s proper power *^1 

In a New York case the court said that a bcaj^l of education could 
fix the hours cf a teacher even to the extent of evening hours if the 
activity assigned was relatsd to the teacher* s field of certification*^^ 

A cou3rt of common pleas in Pennsylvania declared that the assign-* 
ment cf a teacher to collect tickets at an athletic event was an improper 
assignment for a professional employee*63 Bad this teacher been assigned 
to supervise pupils in the cheering section, the court would have regarded 
the duty as one of educational significance within the authority cf the 
board of education tc assign* 

A teacher in California brou^t suit against the board of education 
for assigning him supervisory duties at athletic games for which he 
received no extra compensationi The court ruled in favor of the school 
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board by etatlng that a teaoher^e duties extend beyond the olaserooai 
and that euoh aedl^entsi when reasonable and distributed impartially | 
were within the power of the board of eduoation to a6sign«^4 

In a nore reoent oase the Supreae Court of Pennsylvania ruled that 
a teaoher may be assigned extra duties only if the aotivity to whioh he 
is assigned is related to the sohool program* ^5 The assignment of a 
teaoher to supervise a boys' bowling team whioh met at a looal bowling 
oenter and \ihich had no affiliation with the sohool was beyond the auth« 
orlty of the school board to make* 



ATHLETIC ASSOOUTIONS 

In every state and the Distriot of Columbia there exists a volun- 
tary hi^ sohool association v^ioh supervises and controls extracurricular 
fictivltiesi interscholastio athletics in particular* All of these state 
associations except that of Texas are members of the National Federation 
of State Hi^ Sohool Athletic Associations. The purpose of this national 
organization is to promote teamwork among the state or^nlzations to 
further the cause of wholesome interscholastio activities aaong the 
secondary schools of the nation. The National Federation ban also de-- 
vised a type of legal insurance under whioh ail state associations support 
a member in a lawsuit whioh reaches the state supreme court* All state 
associations have a direct interest in lawsuits of this nature beoause of 
the persuasive influence the decision mlg^t have in future cases in which 
the same or similar question might be dealt with by the courts of other 
states* 

Voluntary associations have no legal entity apart from their 
members^ and they must^ in the absence of statutory provisionst sue and 
be sued in the names of their members* Before a sohool sues the assoc^ 
iation of which it is a memberi all remedies of appeal within the assoc- 
iation must be exhausted*^^ Even then, the courts will not interfere in 
the internal affairs of a voluntary association unless law and justice so 
require as in a case where property xrifijits are violated* 

School boards have the euthorlty to permit schools under their 
direction to Join hi^ school athletic associations*^? ?y becoming a 
member of a high school association a school assents to abide by the 
constitution and rules and regulations of the association*^^ Any vie-- 
lation of the constitution or rules and regulations of a hl^ sohool 
association may result in the member* s suspension or expulsion from the 
association 

The courts do not have the authority to interfere vith the oper** 
ations of higjh sohool associations so long as all internal activities 
are conducted according to the constitution and rules and regulations 
of the association and no property rlf^ts are violated* 70 Athletic 
associations have been upheld by the courts in their regulation of con- 
tracts irade by member schools so long as provisions for such regulations 
were present in the constitution or by-laws of the organlzatlon*71 In 
the abr mce of mistaksi fmudi collusioni or arbitrariness the courts 
have upheld athletic associations in their awarding of harsh penalties 
for the violation of rules and regulations so long as these penalties 



v^M p3fovid6d for in the oonetltutlon or by-lavd«72 

Because of their supervlelon and oontrol of extraourrloular 
actlvltleai hl{^ school athletic and activity associations appear to 
operate in an extralegal capaoityi outside the framework: of the state 
governments \A2ich are responsible for public education* Eoveveri there 
are no cases in which a hi^ school association has received an adverse 
decision in the courts of record when the authority of the association 
to control public school activities was ohallenged# 



STOMARY 
I. FINANCE 

1« Generallyi school districts may use tax-*derived income to finance 
extracurricular activities* 

2« Proceeds of extracurricular activities are public funds and must be 
accounted for in the same manner as all other school district funds* 

3« In states v^ere governmental immunity prevallsi the courts ml£^t 
permit; recovery in tort liability cases if the injuries were sus- 
tained while the school district was involved in what the courts 
define as proprietary functions. 



II. RULES AND REGULATIONS INVOLVING PUPILS 

1 • School officials may prohibit secret society members from partici- 
pating In extracurricular activities or from representing their 
schools in public contestsi if membership in the secret society is 
proved to have detrimental effects on the good order and discipline 
of the school 

2. The courts have upheld the authority of school boards to prohibit 
mairrled students from participating in extracurricular activities, 
but there is some indication that this trend might be reversed. 

5. School officials cannot legally prohibit or discourage pupils from 
participating in extracurricular activities because of their race. 



III. TEACHER ASSIGNMENTS 

1 • Althouc^ athletic coaches are subject to the same rules and regula- 
tions under their contracts as other teacherSf their athletic duties 
are not always included under the teacher tenure laws. 
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2« A of education can aeelgn teachers extraourrloular duties for 

>diicb they are qualified and certified so long as the activity is ref- 
lated to the school program and the general statutes and the teacher 
tenure laws are not violated* 

}• Generallyi a teaoher can be assigned extra duties such as supervision 
at an athletic event so long as such duties are reasonable and 
assigned impartially. 



IV, ATHLETIO ASSOCIATIONS 

1 • School boards have the authority to permit schools under their direc- 
tion to join hi^ sohool athletlo associations* 

2* Upon Joining a hle^ school athletic associationi a hi$^ school must 
abide by the rules and regulations of the association or risk the 
penalty of suspension or expulsion* 

5* Before a school sues a voluntary association of >Aioh it is a member i 
all remedies of appeal within the association must be exhausted* 
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THE DOCTRINB OP 'In Loco Parentis » t PAST AKD PRESENT 
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Pittsburg* Kansas 

1. 

Statement of the Problem 

Statement of the Problem 

Since the earliest times In the history of oirllizationt man has 
strlved to release himself from the boundage of ignorance^ An historical 
development of education does not seem necessary for the purpose of this 
report) however) certain traditions » practices » doctrines » if you wlllt 
have evolved down throu^ the ages \^iob have had a particularly important 
impact on the history of education* One of these important doctrines seems 
to be loco parentis, in place of the parent. 

Loco parentis seems to be a well defined and accepted practice looked 
upon by the courts of the Englidh-spealdLng vorld with favor» and as neces*- 
sary and p3xper for the maintenance of orderly school systems. From the 
days of the Twelve Tables in pre-classical Roman law to the most recent 
court decisions, loco parentis has flourished, and has aidfd educators 
and parents alike in the struggle to free children's minds from the Mark 
periphery of ignorance. 

No detailed historical treatment appears to exist, in literature 
pertinent to the field, concerning loco parentis . 

The decision contained in Brown v> Boai?d of Education t 347 U. S. 483 
(1934)1 has caused many minority groups in the United States to wage an 
unending war to eliminate prejudice and abuse manifested against them. 
The tempo of this struggle has increased in the past few years. The courts 
of this land have been the greatest weapon used by these groups to equal- 
ize social, economic, political and educational opportunities. Other means, 
such as demonstrations, freedom marches, sit-ins, economic boycotts and 
riots, have been used to bring the public's attention to bear on critical 
issues in our society. Because of the vast amount of litigation brougjdt 
before the bar by discontented minority ^oups, there seems to be a trend 
among the American people toward an increased awareness of their constitu* 
tional and statutoral ri£^ts and privileges. The courts are being used as 
the principle means to attain these rie^ts and privileges. As an example, 
Bnury and Ray stated that the majority of cases concerning student marri- 
ages have been reported since 1957*^ Before 1957 there was a rjcarclly of 
cases on this increasingly important subjeot. In view of thiri, the Amer-* 
lean public will tend to broaden their horizons in their struggle against 
injustices and unequal opportunities to other fields. One of these related 
fields could be education, and particularly, the doctrine loco parentis . 
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Segrogatlon in the sohoold of the United States has produced a vast 
amount of litigation in the courts • Beginning with Bro}m v. Board o£ 
Education , supay t this tide of lav suits has risen to flood crest* Loco 
parentis mifi^t be next to fall under the oj^itical eye of people seeking 
redress for slleged grievances* This might taean increased litigation to 
settle pupil suspension8» long hair outs^ short skirtSi beltless trouserSt 
pregnant and married students , student cars, ad infinitujn * It mi^^t also 
involve something more subtle as in the area of decieion-making on the part 
of guidance counselors^ teachers and administratorst or in other vordSf a 
direct attack on loco parentis * Pinallyi this attack mig^t coroe from 
parents as legal guai^iians of minor childreni from college studentsi or 
from dissident minority groups found in every walk of life from big city 
e^ettos to university campuses. 

On the university level in this country, recent student demon- 
strations at the University of CMifomia at Berkeley, the University of 
Chicago, Amherst, Michigan State, the University of Kansas and New York 
University, for example, have reopened the question of university admin- 
istrative power to curtail freedom of speech, set dormitory hours for women^ 
and a host of other related problems which have been, in the past, safely 
protected by the doctrine loco parentis * 

If the trend of increased agitation and litigation continues, what 
will be the position of the courts in relation to decisions pertaining to 
loco parentis ? Will the courts maintain the long history of the doctrine? 
Will the courts erode the power of educators by handing down more liberally 
construed interpretations that will tend to limit administrative power to 
act under loco nar^entis? Or will they destroy the doctrine as some state 
courts in Visconsin, Arizona, Minnesota and Illinois have destroyed the 
governmental iummnlty doctrines? 



Purpose of tte Study 

The puxi)08e of the study was to develop, historically, the doctrine 
0^ Ipoo parentis from the Hammurabian period to the present* 



Scope of th^ Study 

The scope of the study encompassed the historical development of the 
doctrine loco parentis from Hammurabi's Code, Roman law and English common 
law, to the American concept of the doctrine as Interpreted by the courts in 
this country* The study also encompassed the Roman family law of pater 
potestas* English domestic relations, American concepts of family rights and 
duties and the area of loop parentis that pertained to the American public 
elementary and secondary schools and universities* 



Exclusions of ^the Study 

The study did not include a suanoxy breakdown of areas of litigation 
such as decisions s^latlng to student cars, fraternities and hair cuts* 
These areas were used, however, as they related to the historical develop- 
ment of loco parentis * To include epeclfic as^as such as these in the study 



was deemed too large an undertaking and i&ore rlgjbtly belonged in separate 
studies by themselves t 

The study did not inolude a detailed history of court deoieions 
arising out of Brovn Vt Board of Education » supra > No attempt was made 
to document such trends as indicated previously in the area of litigation 
resulting from an increased awareness of the American people as to their 
constitutional rights and privileges^ This trend was deemed self-evident 
at the time* 

A detailed analysis of recent militancy on college campuses was 
excluded from the study} however, certain data were used if it pertained 
directly to the doctrine loco parentis > 



JuBtificatton of tlie Need for the Study 

No comprehensive historical studies seem to be available on the 
doctrine loco parentis as outlined in this study. 

Recent pressures placed on the courts, by minority groups, indicate 
a broadening of attack, by constitutional, legal and extras-legal means, on 
established traditional institutions. This broadening of scope by such 
groups seems to have had an emotional impact on other groups of people 
which could result in litigation in educational areas. 

If trands in a more li>^era\ interpretative vein can be d^^tectftd in 
relation to education by the courts, educators should be made aware of them 
for their own protection. Also if trends can be deteoted that clearly point 
to a more liberal interpretation of the doctrine loco parentis and Its 
salient points, present practices in terms of school management may be in 
serious jeopardy from litigation. Recruitment of able educators might be 
handicapped too because the threat of due process for faulty Judgment, 
accidents, poor decisions, ad infinitum , would put them under undue stress 
and financial hardship. If patterns in interpretations by the courts of the 
United States of the doctrine loco parentis were found to be compatible with 
historical development of the doctrine, school officials would tend to feel 
more secure in the pui^suit of their educational objectives from legal redress. 



Procedures Used in the Study 

The law libraiy of the University of Kansas and State of Kansas, 
Vatkins Memorial Library, and the private law libraries of Mr. M. 0. Slough 
and Richard P. Royer, attomeys-at-law, St. Marys, Kansas, were used to 
compile the data used in the paper. Current topics, such as university 
demonstrations and recent litigations were gleaned from newspapers, period- 
icals, speeches and letters written to the author by officials on the 
university level. Legal citations were standardized by the Harvard Citation 
Handbook >^ 
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11. 

Eaamurabl to Ffttylft Poteetae 



When Cain vae bora to Adam and fivoi the historical preoedent of 
paMnt-ohlld relationships was established* Ifhe history of nan* 8 relations 
with his children has progressed from the ancient paternal authority of life 
and death supMuacy over children^ to the more humane and controlled auth- 
ority of ]&oden>*day lav* 3^"^'^ However i the intenm period has had a tunultuous 
but orderly history* 

Man, by the fact of birth, has a natural rl^t to control his children* 
Pufendorf said in the Seventeenth Century s 

who is * * * the owner of the thing is also owner 
of the fruits, so he who ie the master of the body out of 
which the offspring was generated, has the first place in 
acquiring authority over the offspring* ''S 

In the begimdng, then, the relationship of parent to child was that 
of natural law* It was at best a cruel law in that the parent controlled 
his children much as a despot controlled his kingdom— ^without mercy, without 
Justice* 

In 2250 B*C*, the Code of Hammurabi, sections 133 and 168, outlined 
in brief detail certain legal relationships that existed between father and 
child*^ Here, then, was one of the first times a kingdom described the 
relationship in legal terms* The xrelationahip at tha tima of Hamoxuz^bi 
dealt prlma3ri.ly with succession of property--ri£^ts and the establishment 
of the father as head of the household*? In effect, the code limited a 
parentis control over his children* 

Apparently no further legal codification, in terms of parental auth-- 
ority over children, was undertaken to any degree from 22^0 B*C* to the 
Roman period* However, religious groups and other government entities had 
perfected customs concerning this point over the years* Prom a legal point 
of view, we must go to the Roman law to find the thread of continuity* 

One of the first pieces of Roman legislation was enacted about the 
middle of the Fifth Century B*C*^ During this period the Twelve Tables 
were written down, thus becoming the first Roman legal codeT^ 

In the beginning, Roman fathers had complete, absolute control of hie 
children*^ ^ He was in reality a despot, and his word was law* We know of 
many instances where Roman fathers put their children to death for disobe- 
dience* Buiring the age of Tacitus, however, the killing of infants was 
made unlawful*^' Ohe killing and selling of children was eliminated by the 
end of the Republic*12 it was Hadrian who finally tempered parental auth- 
ority with the maxims 

" P&tria potedta in pie tat e debet, non in atrooitate consistere*" 
(parental powers oug}it to consist in devotion, not in harshness* 

Constantino forbade murder} infanticide was abolished under Valentinlan and 
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Valeni^^ ffhus the doctrine of paternal euprettaoy was gradually reduoedi 
althou£^ the Homan civil lav never wholly abandoned lt«1^ 

From these early attempts to .contain and limit parental powers ^ 
came the dootrine wtrla potestafl * Briefly, thia dootrlne gave Roiaan 
parents certain ri^ts over their children} oarriage legitimised the 
resulting cffaprlng* The concept of liherua matremcnlum indicated that 



to place children in p c'l;^stg ig>1 f Other nations , such as Sparta, Greece 
and Egypt had eimllar laws* 

The most significant principle for cur purposes to coue from patria 
potestag was the concept of the Roman tutor > As you will see, the doctrine 
iop9 parentis finds its first roots in the legal form of tutor * 

tender Roman lav, a tutor was primarily interested in property rifi^ts 
of his ward«^9 A father could appoint a tutor for his children In three 
waysi by testamentt by the law itself, and by the authority of a Judge.^O 

The role of the tutor was well deflned.^l Xbr example, a tutor did 
not hava the ri^t. of succession) a tutor could advise, sign legal papers, 
and carry on business for his ward. \Aien the ward became of age, the tutor ^s 
role dittittiehed* If a tutor tried to cheat his ward, the child had le^O 
recourse to recover damages* lbs system of tutor seems to have lasted until 
the end of the I'ourtb Century A«D«22 

A nuatber of Important principles were established by Roman law by the 
Fourth Century A«I)« Host singularly, parents had the rig^t and responsibility 
to raise their children^ to chastise them when necessary and to provide for 
their future in terms of property and succession* Parents also had the rlj^t 
to appoint another adult to act as a tutor or guardian for their children* 
Gaius mentioned in one of his codes that a tutcr> or guardian, acted as 
patronl looc> 

Prom this important base, parents have delegated their responsibilities 
and duties to others as society and culture became more complex* Both 
Blaoketone, in his ComentarieSt and Pufendorf stated in effects 



• • • althou^ the obligation to educate their children has 
been iatposed upon pairents by nature, this does not prevent 
the direction of the same from being IntDCUsted to another^ 
if the advantage or need of the children require, with this 
understanding, however, that the parent reserves to himself 
the overslept of the person so delegated* Hence also a 
father has not only the right to intrust the instruction of 
a son to suitable teachers, but can also give the son in 
adoption to another* • 



It seems appfa^nt» therefore, that Roman law laid the bases for the 
legal delegation of parental authority from the father to another person* 
The tutor becaiae, then a quasi-*legal guardian of the child, and as Gaius 
stated, litood patroni loco • 
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!Fhe ayetem ot tu t el ^ evolved from tbe Roman lav and passed to other 
countries* For exaapiei an Imperial Statute in 1548 In Germany required 
''eleotorsi princes » prelatee and other authorities to see to it that suitable 
tutors I • • were appointed for pupils and minors •**^4 

An important legal milestone had been reaoht^d with tutela # A seoond 
major step in the development of loco parentis was the emergence of the 
legal rlg^t of parents to delegate to another party the authority to punish 
their children* Schouler pointed out vben a parent delegated his authority 
to edv^catOf he delegated his authority to punish as vellt^^ In early timesi 
hoveveri this authority was not tested or at least no record survives • The 
trend was manifesty however » in the lav if not in the courts* Grotius said 
on this subject andf in effect » outlined a guideline for punishment yihen he 
wrotei 

"From the very nature of the case it is sufficiently clear 

that punishments which leave neither loss of reputation nor 

permanent injury » and which are necessary by reason of the age 

or another characteristic of the person punished » provided that 

they are inflicted by those who have the rl^t to inflict them 

according to the laws of men> as by paxrentSt guardians » masters 

or teachersr are in no way contrary to the teachings of the 
gospel***26 

In sumnary, Roman law laid the basis for thxree Idgal principles t 

1) pa3:ents had a duty to educate their children 

2) parents had a right to delegate their authority to another person 

3) parents^ when delegating their authority to another persony 
delegated the rie^t to punish their children as well* 

III. 

The Christian Era, England and the Common law 

The early Christian Church maintained the law throu^^out the so«called 
middle or dark ages. Without the Churches instruction in the Code and Digest 
dispensed through Paris and Bologna» aajlent law ocdc^t very well have dis« 
appeared. 27 

Tbrou^ the efforts of Julius Caesar and St« Augustine t Roman and 
Church law found its way to Bngland*^^ The Church maintained the law after 
Rome's fall and added its own. 

One of the first English laws concerning domestic relations and guard-- 
lanships were written in the period 675-*68^ A.B. These laws were veiy 
similar to Roman law in that they pertained primaadly to succession rifi^ts 
and guardianship. 29 

During the reign of Alfred the Great i 671 --9009 guardianship laws were 
passed and a midimentary educational system was started. 50 succession 
of William in 1066 bMue^t to England a more refined but complicated law-- 
feudalism* Wardship^ under feudalism^ apparently evolved from Henry the 
Urates Charter of Liberties of 1176.51 



The Church and polltloal lawa of England vera separated In 1072 vfaen 
temporal and eoolesiaetloal courts were dlvidadt)^ Constitution of 
Clarendon in II64 further defined the separation of Church and State i35 
Caudreyfs Cases > Kings Benchi in 1591 t oontinued the polioy«34 

ffae ,nraotioe of Roiaan Tutela and guardianship under the Kentish KlngSt 
Alfred and Villiami carried forward the doctrine patr^^ I9C0 into English 
comaon IftVt King John^ when he signed Magna Cfyta in 1213t also signed a 
provision that pertained to wards and guardians*^? The trend of iK)te8 , tae » 
tutor t wards and guardians seems to be unbroken in its history* The 
principle of delegation of authority in Qiglish common law also seems to be 
upheld at this point* Blackstotle underscored this poinb in the Cottmentarleo 
when he uses the term loco parentis for the first time in discussing parent- 
child relationships* He saldt 

* • • He may also delegate part of this parental authority 
during his life, to the tutor or sohcolmastsr of his child) 
who is then in ioco Darentis * and has such a portion of the 
power of the parents coanltted to his charge, that of 
restraint and correction as may be necessary to answer the 
purposes for >d)ioh he is employed 

The doctrine loco parentis 1 before the emergence of common education 
in England, found its strength in the apprentice system of the 1300*s«37 
The apprentice system was based on ths principle of master and ssrvant, with 
the master standing in loco parentis to ths servant* 

In 1601, Parliamsnt passed a law, 4? ISliz. C«2, ooncsming relief of 
the poort This act upheld ^oco j^arentlj,, but the Church took the place of 
the patron* The point, however, is that the state assumed the authority to 
delegate parental powers to other persons, and in this case, the Church* 

In i66(\ Parliament passed a law that perpetuated guaxtlianship as a 
legal authorll^ to educational matters only,3B The importance of this law 
to the doctrine loco parentis was the fact that since guardianship and 
loco parentis originated together, one apparently was tied to the legality 
of the other* Such was the power of schoolmasters that one could say to 
King Charles II, 

"Pull off thy hat, Sire, for If ny scholars discover 
that the King is above me in authority here, thsy will 
soon cease to respect me* 

The tracing of the words, loco parentis * led to various sources, one 
of v^ich was English literature and more specifically, Doctor Johnson* 
Johnson applaudsd loco parentis and the resulting disciplinary authority, but, 
in a wise and prophetic remark to Lord Mansfield in the Court of Sessions, 
April 14f 1772, said, discipline (severity) is the way to govern boys or men, 
I know not whether it is the way to mend them* 

England, in 1772, generally accepted the fact schoolmasters had the 
rig^t to beat students with little fear of litigation from outraged parents* 
Johnson saidt 
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schoolna0t0r hita a pMdorlptlve rt^t to beat) ttid 
an action of aedault and battery cannot be adnltted a^ainit 
bim unless there be soioe great excesst some barbarity* M1 

!Vbe right of a parent to delegate hie parental authority teemed to 
be generally accepted by 1772 Id Snglleh coosnon lav#42 Coupled to this 
point l0 the rle^t of another person to punish children* One night notice 
a ellf^t reservation by eomet especially Joh&sont conoemlng reasonable 
punlehttent* Hoveveri with the advent of compulsory education acts in 
En^landt the issue was forced to a head and from 1802 onward the teudency 
to settle master^pupll disciplinary suits In courts of law tended to be 
the rule rather than the exception •43 

Reasonable punlehment philosophies were Introduced Into Ebglleh 
common law after 1802. EDgllah comnon law Introduced one change that had 
really begun with Hadrians **Coiaaon law is far more discreet and parents 
have a moderate control over their children which relaxes as the child 
grows older* •^^A Thie tended to place a ceiling on parental authority 
^ere discipline was concerned* It follows when parents were forbidden 
to punish children unreasonabloi schoolmasters also wer^ limited* 

lY* 

Benchmark Cases in English Common Law 

Brow V. Howard * 14 Johns R, 118 (I8I7)* established the doctrine of 
i QCO parentis on the high seas when a ship^s captain was held to be meter 
and to have parental authority in disciplining his crew* 

Ex nartre IteOlellan * 1 Bowl. P* 0* 81 (1851), citing 56 Ceo* 11, 
0* 100 and 51 Car* 2, re-^established the legal authority that fathers had 
the rig^t to Custody of children and could delegate their authority to 
punish to others. 

The true legal test of loco parentis did not come to England until 
1865* In Fitggerald v* Northcote. 4 P. & P. 656, 175 reprint 754 (I865), 
the point was settled that schoolmasters had the right to punieh their 
scholars* The case cited 7 Edw* IV, saying, "the position of the school- 
master appears to be that of a temporary guardian* * *" and • •school-* 
master can chastise a scholar* • *^' (2 BdWilV.)* Later in 1893t Oleary v> 
Booth * 62 UM, M*0* 87, citing Gardner v* 3y grave > 53 JP 745, reaffirmed 
the rig^t of school masters to punish pupils and stand in loco parentis to 
them* In 1908, the Childrens Act was passed, but later repealed by 8 Edw* 
7*C, 67, which cited previous authorities and allowed schoolmasters to stand 
in place of parents, ^ Children and Young Persons Act of 1955t 25 & 24 
Geo. V* 0* 12, S. 1 (77ras amended, further solidified the doctrine in 
English educational law* 

V* 

Loco Parentis and the U*S«A* 

It is not surprising to note the migration of the doctrine loco 
t)arentie to these shores* Since most of our early laws and customs were 



of BdgllBh anoeetryi It follows most early Aaerloan law strongly resembled 
English cosuon law* As time pessedf howeveri Amertoan traditions and 
oustoms lend to the establishment of a oosnon Is^w system uniquely Amerioan 
in flavor ♦ 45 

frontier school systems in this country adherred to 190^ parentis and 
apparently its disciplinary practice was widespread* Early disciplinary 
practices were as severe here as they were in Old England during the Seven- 
teenth Century* There are many records of beatingSf floggings and severe 
punishments handed out to students by schoolmasters • Harvard » for example 9 
enlarged the powers of the president and fellows in I656 by speciiying 
either fines of beatings in the halls *^as the nature of the offense shall 
require I not to exceed trn shiUinge or ten stripes for one offense* • .Ho 
The Free Town School pf Dorchester in 1^54 gay^ the schoolmaster full ri^ts 
of the rod and forbade parents to interfere *47 

Discipline in the nineteenth century was as roufi^ as the society In 
which it existed* Ecweveri there are apparently no recorded law suits 
against public schoolmasters for unreasonable punishment prior to 1855« 

Eoweveri Conmonwealth v* Fell * 11 Bayard's Register of Pennsylvania 
179 (I6?5)t apparently ended the long drought* The Fell case established the 
rifi^t of BChoclnaste^s to stand in place of parents and administer punish- 
ment in this country* llhe case also established some guidelines concerning 
unreasonable punishment in that a school master could not beat or strike a 
student about the head~atiy place else apparently 1 but not in the aarea. above 
the shoulders* 

The most cited case in the United States concerning loop parentis Is 
State v# Fender grass* 19 »• 0* 365, 31 Am* Deo* 4I6 (I837)* Ihis case 
seemed to settle the question once and forever the ri^t of a teacher to 
punish a child for disobedience* The court heldi 

Vci therefore! hold that it may be laid down as a general 
rule I that teachers exceed the limits of their authority when 
they cause lasting mischief but act within the limits of it| 
idien they inflict temporary pain* 

Penderprass held that teachers were not liable for errors in Judgment but 
^only for wickedness of purpose*^ 

Pendergrass also laid down guidelines defining unreasonable punish- 
ment* ^e court said a schoolmaster 1 

• • *Bsy be punishable when he does not transcend the powers grantedf 
If he grossly abuses them* If he uses his authority as a cover for 
nalicei a^ under pretense of adninisterinc correctioni gratify his 
own bad passions 1 the mask of the judge shall be taken off 1 and he 
tflll stand amenable to Justice » as an individual not invested with 
Judicial power* 
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!Ih6 court dUboM'ij«d flvtb^v on the llttitfl of toAohera to puiilth 
students by ^ettsndiug they sdalnlster punishMsnt In acoordanoe with the 
ffMvlty of the sin) thst they mice no Ustlnj; markst that they oauee no 
Injury tc^ b<^dy or health and that punlshaent dust not be Inflicted from 
Mlioious Mtlves* • . 

Not all judges were of the sane fldnd as the judM in the Fell and 
Penderggass casest In Cooper v« MrJmik^n^ 4 Ind 290 (1653)9 another view 
of loco parentis and corporal punishnent ms presented* The Judge saidi 

The public seems to cling to a despotism in the govermtent 
of schools ^ich has been discarded everywhere else* • # vfaere 
one or tvo stripes only were at first intendedt several usually 
follow* • • Such a system of petty tyramsy cannot be watched 
too cautiously or guarded too strictly* • • 

The very act of resorting to the rod demonstrates the Incap- 
acity of the teacher for one of the most important pii^rts of his 
vocation» namely t school government* * • 

Further 9 he saldt 

It can hardly be doubted but that public opinion will 9 in timSf 
strike the ferule from the bands of the teachert leaving hisi as the 
true basis of government! only the reaources of his intellect and . 
heart* • * 

As we can see^ from these th3^ee cases^ opposing viewpoints were 
polarised early in this country* 

The courts have not given teachers carte blanche authority in the 
administration of corporal punishment* In the absence of statutory law 
prohibillng such practiceSi teachers stand in loco parentis * 48 if nothing 
uiireascnable is demanded » the teacher has the rl^t to direct how and when 
each pupil will attend to hie appropriate duties and the manner in >d)ich a 
pupil demeans himself *49 the Fell and Pendergras s cases established these 
precedents by I657 and apparently they have survived Intact to this day* 



Compulsory Education 

As school systems grew in this country and the frontier society 
settled dcwUf states began passing oooqpulsory attendance laws in an attefiq;>t 
to give everyone a minimum education* The first compulsory law was passed 
in Massachusetts in 1852 with all states having similar laws by 1 91 8 or 
thereabouts*50 

Ibese laws placed a new emphasis and meaning on the doctrine as 
8eits pointed outi 
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• • • since the advent of oompuleovy 6duoatlpn» the granting 
ot euob powers by the parents Is no longer direot but rather 
oones about indireotly throu£^ the legislation of representative 
govemttent.5l 

After ooopulscry education law& vsm tested in nany states on 
ocnstitutional grounds t namely New Jersey » New Bastpshire and Indiana^ 
looQ Pftyentis took on a new flavor and authority*«that of the state .72 

It would appear the states have enlarged the scope of loco parentis 
and in nany states made It statutory. With this status» more and more 
cases began to appear before the bar^ primarily dealing with unreasonable 
punishment* 

Teachers I powers and duty seem to extend beyond the teaching and 
preservation of order and discipline in the schoclst to matters affecting 
the morals t healthy and safety of pupils .33 Teachers seem to have this 
authority unless otherwise prohibited by statute 

For examples teachers have no authority to exercise lay-jw?gment in 
the treatment of in;)ury or disease suffered by a pupil t^^ however^ a teacher 
may treat an injury in an emergency .56 Reasonable health regulationsf e.g.y 
school nurses57 and physical examinations^^ can be required and schools may 
outlaw public school fraternities .39 

It also appearis the authority of teachers reaches beyond the walls of 
the school building and can touch students on the way to and from school 
On the other hand^ teachers cannot force students to take courses forbidden 
by parents unless specified by state law. 61 

Since the doots^ne has been so well established and defined by 
American common law» the basic test in the cou2^ts seem to be \^ether 
the punishment^ rules or regulations^ are reasonable. Ibilure of a teacher 
to use mature judgment "amounts to negligence for \d)ich the teacher will be 
liable in event of pupil injury* "^2 rphe courts> howeveri have allowed 
boards of education to make reasonable rules and to enforce them. ^3 The 
courts have» in the pasti hesitated to interfer with the judgment* of a board 
in the interpretation of their rules and regulations. 

State V. Lutz . supra > laid down in 19^3 modem guidelines for reason* 
able punishment. Ohe court said that punishment must be without malice» the 
pupil must know his error and be aware of his punishment} the punishment 
must not be cruel or excessive or leave market the punishment must be 
administered in the pupll-teacher relationship. 



The State and the Child 

As everyone knows i the state has assumed a vested interest in the 
welfare of children "and the authority to protect them goes beyond the 
natural right and authority of the parent. . ."^4 
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The state uses ae its legal authority the Ronan legee and parens 
patriae > Aoting ae parens patriae^ ? the state "nay, In woper case, 
assuiae the directioni control and custody of the ohildi"5o and accordingly! 
a parent's rifi^ts in respect for the care and custody of minor children 
are Subject to control and regulation by the state by appropriate legis- 
lative and Judicial actions^' Such rigjbtsi as belonging to pascontsi may 
"be enlargedi restx^inedi and limited as wisdom or polloy msy direct/ 
unless the legislative power Is limited by some constitutional prohibition*"^ 

Through Its police power, states have undertaken a wide latitude of 
power with respect to parental freedom and authority over minor children^? 
and have also assumed the power to limit the power of parents in their 
contirol over children i 

State authority in the area of parental rie^ts and power goes without 
saying in the twentieth centuryi The state, by passing compulsory atten- 
dance and education laws, has stepped between parent and child in terms of 
a parentis rlgjbts to educate his ohlldren«70 if the state failed to reaulre 
the parents tc educate their children, parents would still have a moral 
obligation to do so« Conversely, the states have insisted that the welfas^e 
of children falls within their police powers, thus giving them the right 
and authority to educate them or even force children to attend school • The 
question here Is both a legal and a moral one«7^ 

VII 

The State and the Teacher 

The state has assumed the responsibility to educate the childx^n who 
live within its boundaries. To insure the care and maintenance of schools, 
the states have passed legislation delegating authority to administer the 
schools to local school districts and through them to the administrator tT^ 
This power to administer schools has been delegated to the classroom teacher 
through the chief executive office of the board of education* 

Thus it appears that the state has conferred upon teachers the rifijit 
to stand in loco parentis to students* 

The 1966 Yearbook of School Law has saidt 

. ♦ .teachers are public employees and not public officers* 
'However, his relationship to the pupils under his care and custody 
differs from the relationship of other public employees to the 
general pupil* Teachers, in a limited sense, stand in place of the 
pax^nts* • .and in this position they possess such portions of the 
powers of parents over pupils as is necessary to discharge their 
responsibilities. • 73 
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!Pbe TJnivereity and Loop Parentla 

During the early days of UnivereitieBi Ipcp^ wrentle enjoyed much the 
same Judiolal support ae it did in public and private schools of the tlme#74 
However 9 the use of corporal punlshnent as a tool to ttalntaln discipline and 
order has gone by the \^y8lde« "Since this Is no longer the oustotti the 
Implementation and enforcement of college rules have become more difficult i*^?? 

The old university imterpstretation of l^pp pcorentls was well stated by 
the court In a case Involving Berea College in I^TyiT^ 

College authorities stand in loco parentis concerning the 
physical and mental training of pupils • For the purposes of 
this case^ the school 9 its officers and students are in legal 
entityt as much so as any family* And, li1r<> a father may 
direct his children 1 those In che^ge of boarding schools are 
well within their rlf^ts and powers^ when they direct their 
students \diat to eat and where they may get it) where they 
may go and >^at form of amusements are forbidden • 

In 19479 the Board of Regents of the University of Oklahoma was faced 
with a similar case ( iVeatte v* Boayd o f Regents < 102 F« Supp« 40? (Okla* 
1951) and a similar decision was handed down in the case by the United 
States Supreme Court substantiating loco parentis on the university level* 

Loco parentis > at one time 9 was firmly grounded on the university 
level as witnessed by the reference to the B^^vard incident and the two 
oases Just mentioned # plus others* However 1 19^7 seems to be another story* 

It seems now when children leave the home and go to the unlversl'1;y9 
the dcotsrilne ceases to be a functional 9 legal principle* At one time in the 
long history of loco parentis * universities used the doctrine effectively as 
witnessed* Bowever9 students tended to be younger in those days and appar- 
ently less mature* Since the turn of the centuxyi the doctrine has been u&ed 
less and less by university admlnlstseators to control students* There appe^ars 
to be many reasons for this shift in the history of loco paa?entis on the 
unlverslly level* Students tend to be older ^ile they attend college) some 
are married with families | most tend to be PK)re mature) most seem to have 
more freedom in terns of paarental discipline and control and most cvre more 
mobile than before • It would appear too 9 that the society In v^lch they 
were xraised has given them more moral and social freedoms* This same 
society seems to be in tumulti and as a result9 standards are less rigidly 
defined than earlier* Recent campus demonstrations in this country in the 
past years tend to support this premise* The **Free Speech Movement" demon- 
stration on the University of California caoqpus at Berkeley 9 for example 9 has 
prompted many prominent citizens to defend the freedoms of students to inves- 
tigate! inquire^ object! demonstrate! criticize and learn* 77 There also 
appear to be dissenters axzK^ng the tax<»paylng public and elsewhere who 
advocate more rigid policies to govern student behavior* Bowever9 loco 
parentis appears to be a thing of the past on the university level in this 
country* 



ERIC 



In regard to Ipoo payentle, on the university oampus Henry Steele 
Conana^r wrote! 



• • ttrhe notion that the university should aot In lopo i!)ftrentie 
to Its students is a relatively new and limited one| to tHls day It 
is oonfined pretty nuoh to English-speaking oounlfrlesi and unknown 
elsewhere • The prinolple of In looo parent Ip was doubtless suitable 
enouj^ in an earlier era, >Aiett boys went to oollego at the age of 
thirteen or fourteen i It Is a bit rldloulous in a soolety where most 
students are mature enouc^ to marry and raise families « 

No one will deny that manifestations of student Independence 
ocoasionally get out of hand, just ae manifestations of adult 
independence get out of hand) we should remember , however , that If 
there is to be excess , it Is far better to have an excess of interest 
and activity than an excess of apathy • But the solution for student 
Intemperance Is not for university authorities to aot In the place of 
parentst It is not the business of the university bo go bustling* • • 
ceneo3dngt • • cutting out indelicacies • • • approving! • ^accepting or 
rejecting* » • snooping. • • These matters are the responelbillty of 
the students themselvestTd 



So It is with punishmenti by v^atever means, of those who exercise 
their rl£^t to express Ideas that ex0 unpopular and seem dangeroust • • 
No doubt It is deplorable that* • tintelligent men should entertain, 
let alone champion, notions of this sort, but how much more deplorable 
if we h(bd the kind of society where they could nott • #79 

It appears that two opinions, concerning the evolving campus contro'- 
versy, exist in this country. On one hand, some people have looked upon the 
demonstration as a rebellion of students and professors that should bo con* 
trolled and eliminated by the proper authorities. Others have looked upon 
the campus uproars as manifestations of cusdous and answer<»seeking youth| 
youth \Aio seem to be Involved in the problems of today and who seek solutions 
to the giant social questions that beseige our twentieth century world. 

According to John R. Seaiae, Special Assistant to the Chancellor of the 
University of California at Berkeley, loco parentis is dead on the university 
level. 

It Is ray opinion the doctrine of In .lopo parentis had undergone 
serious changes In recent years. These changes are a reflection of 
changes In American roclel^. Students entering unlv^^rslties today are 
moire matuM, better prepared and more Independent than they were fifty 
years ago« For Masons such as these, the University of California no 
longer plays the role of a parent in guiding students* lives. 

The day of **paxental control*^ of modem-day youth on America's college caoH 
puses by the officials in charge seems to be a thing of the past. 



Searle appeare to be etzlking a blow for atudont fMedom ^a^ioh aoolety 
apparontly eupports to eone dogree« Cknerally> yhen a ohlld leaves his 
home and goes to the uhlverslty he severs to some extent bis family* s dls« 
oiplinaxy ties and aots independently of them* l^rents have little oontrol 
over their ohildren on university oaiqpusesi it appears that universities do 
not bavo much more* Parental oontrol of obildren tends to diminisb by age 
seventeen or ei£^teen and responsibility of oonduot seems to pass to the 
obildi !llhis praotioe tends to be supported by ourrent sooial praotloea of 
early marriages among teenagers » the breakdown of family authority and the 
a^'^^gatlon of family oontrol in relation to sooial oonduot and dlsolpline* 
In other vordSi ohildren now tend to aot independently of their families at 
a muoh earlier age than ever before i and apparently with the blessings of 
the family. If this premise holds true» the dootrlne of loco ]:>atentls is 
dead on the university level • 



IX 

Summary and Conolusion 

Ihe oonoept of looo parei^tis seems to be in a state of fluXf expeoially 
on the seoondary level in this oountxyi Fublio attitude toward oorporal 
punishment has ohanged during the past twenty to thirty years* During the 
1930' s and 1940' s oorporal punishment was virtually abandoned) but now there 
appears some evldenoe that the pendulum is swinging in the opnoslte dlx> 
ection«^1 The cause of this change of mind has been laid to attooks on the 
public sohools for its various shortcomings and the rise of Juvenile delin* 
quency.82 Today, school management usually had incorporated some corporal 
punishment in its phllosoi>hy vbich has been sanctioned by the leglulatuxres 
in many 8tates«^3 

Since 1>34 and Brown v« Boaayi o£ Education i supra ♦ an ever increasing 
flood of litigation has drowned the courts in oases involving racial segca* 
gatlon* Other areas of litigation such as dress codesi student carsi 
groomlngi student marsdLagei pregnancy i not to mention college demonstrations! 
have caused many school boards and school administrators to search their 
pedagogical souls for answers as to how far the doctrine loco parentis can be 
stretched to cover the multitude of different problems presented in court 
today • Glenn reported t 

Perhaps by reason of more exacting compulsory attendance laws^ 
better schoolsi and the vast diversification of curriculum offering8» 
our schools are populated with more of the extreme faddists aitd 
exhibitionists than were within the holding power of our schools a 
score or more yecors ago«^4 

This most certainly appears to be the case in a host of areas and is one 
point most i>eople fail to recognise as significant* The revered one-room 
school house of a century ago had its bully and upstart) today's schools 
have scores of students » and a proportionally larger group of trouble-makers* 

The flood-tide of litigation concerning loco Pi vrentis has not reached 
its crest at this time* If all trends hold true» our legal system will pro- 
bably be submerged in the next decade • 
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AloQK with thd luoMaee of oourt oases In the United Statea over 
sohool problemdi rests the spectre of a restleesi troubled populace 
searobln^ for freedom and justice In a free aoolety* The civil rie^ts 
movement has given come segments of the American public new hope In the 
quest for peace in a hostile social enviroi«»ent« The American public^ as 
a result of on^going discussions in the area of social justioei has become 
more aware of their constitutional rights* The reasons for this awareness 
appear to be moot and one could only speculate as tc the various other 
reasons for this social phenomenon) hcweveri litigation in the courts has 
Increased by most standards* People seem tc be more willing tc take their 
alleged grievances to court tc be settled by law* As an examples At one 
time Jehovah* s Witnesses were apparently the cnly segment of American life 
tc be exempt from the flag salute « Now other groups, such as the Black 
Muslims^ have asserted their rl£^ta and claimed the same privllego«B3 Schools 
can not feel free tc regulate the style and length of haircuto in this social 
age without fear of litigation*^^ Great pressure has been placed on public 
institutions tc treat everyone alike}^? ycung married studentsi \AiOf in an 
age gone by^ were not allowed tc attend public sohcclSf now are welcomed at 
the discretion of the board of educaticn«66 Reascnablo discipline for 
truancy met not be administered or used as an instrument of racial dlscrlm* 
inatlcn«69 A ycung student who demonstrates against one cf the social evils 
of this day cannot be disciplined in the schools fcr participating in such 
an event #9^ 

Educa1(CrS| because cf their role in sccietyi and their position tc 
children in society » have given freely of their advice and experience to 
those who have requested it. In the event advice freely given tc a childi 
fcr B,TV reasoui should fail| would the administrator or counselor be held 
liable? Years ago, the patrons cf the free city cf Dorchester would not 
have interfered! at least in the courts .91 Today , hcweveri seems tc be 
another time. In Bogast v. Iveracn . 10 Vis. 2d 129| 102 NV 2d 228 (1960)| 
a school counselor was brou^^t tc court on the grounds that he was negli- 
gent in his treatment cf his ccunaelee. As a result cf the alleged negli-- 
get^ce^ the ccunselee committed suicide but the court failed tc hold the c 
counselor negligent on the gI^ounds that the counselor did not give medical 
advice tc his ccunselee} absence of such advice by a layman does not con- 
stitute negligence, if hcweveri lay-medical treatment was cfferedi and 
some haxm resultedi the educator would probably have been held liable. In e^tty 
eventi such litigation tends tc be costly even if the judgment exonerated 
the defendant. 

If educators must face their difficult task with the added fear cf 
litigation over the sll£^test provccatlcni public and private teachersi 
adsdnistrators and board members mlglit disappear from the American scene. 
When students take professors to court over failing gradesi the task of 
education tends to become ridiculous. 92 To this extent i the courts have 
not diluted the power cf the teacher tc stand in place cf the parent. The 
courts havsi as in the pasti consistently upheld the dcctiHLne as a legal 
principle and perpetuated its authority into the mid-* twentieth century. 
Only \iheTe educators have not been able tc meet the criteria set by the 
courts down through the years i have teachers been held liable for any 
reason. As a resulti loco parentis still stands unblemished as a bulwark 
cf discipline and order in the public schools below the university level 
in this country. 

O 
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The oourta have tendod to follow etare deolele in dealing with lltl«- 
gation arlding under looo parentis oonoemlng oorp03?al punishment* On the 
other hand» problems suoh as university demonstrations have little preoedent 
under the modem day Interpretation of the doctrine* It does seemi at times i 
to fall under a relnforoed and ^generated dootrlne sometimes oalled aoademlo 
froedom# !Chla problem^ In an earlier age» would have been handled by univer- 
sity offlolals under the dootrlne looo i>arentl(ji > ThlS| howeveri was In an 
age gone byi and today's university administrator does hot apparently have 
that dlsolpllnary tool at his disposal* 

If the courts were to define l oco parentis, and equate the dootrlne to 
the recent upbeavalib on college campuses » would the administrative officials 
use the power to curb future demonstrations? Apparently they would not be 
so inclined • 

The question on the university campus seems to revolve around '^academic 
freedom^^ and its exercise* Academic freedom means not only the professcrU 
rig^t to teachi but should also be equated with the student^ s rigl^t to l^arni 
questlon» experiment and study in a manner suited only to hlm« If limits 
were placed on students and professors in their search for ^ truth/' the 
^'academic truth" would probably not be realised* Ihat is to say» abrid^nent 
of the student^ 8 freedom to leaxtif inquire^ investigate and question and the 
professor's right to teach^ mi£^t lead this country to a much more serious 
evllt However^ some people t in times of national emergencies have urged such 
limits 9 especially when the questlonln^t investigating and Inquiring touch on 
national Issues and policies* The end resultt in either oaset tends to be the 
same* Ko one person or group should have the ultimate responsibility to set 
limits on what should be studied and questioned* Guidelines that limit suoh 
Inqulxy would tend to eliminate academic freedom* 

fEhe major question that must face all university offiolalsi and for that 
matter t the entire count]y» would seem to bet When does academic freedom end 
and student nonsense begin? This questloni in order to preserve the demo-* 
cratic way of life^ must eventually end in the courts or in the office of 
the Bean of Students for settlement* Even then the issue mic^t not be 
settled for it would take a prodigious amount of courage for an individual 
or group to take a stand on this question* 

Loco wretitis appears to be dead on the university level in this 
country* However t the doctrine seems to be very much alive on educational 
levels below the university* Ihe question must be raised i will the doctrine 
retain its favored position on lower levels of education in the Vnited States? 
The answer must remain moot| however i since universities have appaa^ntly 
recognized that our society* s standards have changed in regard to disci- 
plining of students on the college level and that their students have 
Inherited QK>re freedoms than have ever been know before » secondary sdhools 
and parental attitudes mi^t follow the same reasoning* If this should 
happeui aril there appears to be some evidence that lends support to this line 
of thoug))t| public education could be in jeopardy* For examplei more cases 
are bought before the bar each year Involving loco parentis than ever before* 
Parental authority^ in terms of discipline and control of children^ seems to 
be degenerating each year* 3y placing these two items together^ one can 
readily see dark clouds on the educational horizon* loco parentis still 
appears to standi boweverp as a yalidp legal principle serving education in 
^e United States* 
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If an erat Buoh ae the one in \^lob we live at thla moment oontlnues 
its course 9 the complete demooratlssatlon of soolety mlg^t tend to uproot 
and reorganize every tradition and institution in the land# loco Daren'bls 
mif^t bo negated by the courts as changes in 'the philoso]^ of discipline 
and freedom in our society occur • The ultimate end of such a movement 
could possibly be utter disorganization^ chaos and autobracy« If per^ 
sonal rights and freedoms were so protected and defined by lav^ no one 
would be able to have his day in court because of the crush of case baok<» 
log. Complete freedom of personal ri^^ts never seemed to be the objective 
of the founding fathers of this country. Rather^ freedom and personal 
rlj^ts were to be limited and guaranteed by a system of laws* The law^ 
because of Its flexibility, recognized academic freedomt it also recognized 
that such freedom must also be contained and limited by the law* The 
rights of individuals 9 whether parents , educators or children^ have re- 
ceived protection from abuse by the law and will continue to be protected* 
Differences ml^^t exists however^ in the time it would take to mete out 
justice and by the expense of litigation* As long as such freedoms exists 
the law and its doctrines will most likely persist and prevail* 
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LAV FOR EDUOATORSI ONE APPROACH 

Dr. Edward C« Bolmeier 
{^feasor of Education 
Duke TTnivereity 



A three^^day seminar for about a dozen professora of eobool law vaa con« 
ducted at one of our large universities several years ago* University pro- 
fessors in some of the various disciplines vero invited to meet with us and 
to indicate \^at they believed educators«-*particularly school administrators**^- 
should know about law# I recall how one of the young professors in the law 
school jarred some members of the semitiar by his introductory conments« He 
chided usf as school peoplsi for atteiopting to be expertise in the field of 
law* This law professor said that in this "do it yourself' age there were 
too many self-*made lawyers outride the profession* He implied that the 
special study of school law was a farcsi and that when school officials and 
personnel were confronted with legal questions they should consult legal 
experts««*presumably attorneys or law professors « 

Obviously some of us yAxo had studied school law could not go along with 
this philosophy. Since the school is definitely a legal entity and education 
a function of the government! there is not a single thing that goes on in the 
school that does not have legal implications* Since many of ^e school pro- 
blems with legal implications must be resolved at the moment they arissy the 
school administrator would have to have the legal expert at his side or on an 
individual telephone line constantly* £Ven then the specialized legal expert 
would likely be limited in resolving the legal problem because of its educa- 
tional implications I with which he would be unaware because of his own limited 
professional arena » 

Since l(%w and school administration cannot be divorced i the desi3:able 
situation would be one in which the school administrator would have training 
in both school administration and law— possibly with a degree in eciacation and 
a degree In law* A limited number of educators so fortunately qualified could 
be identified* Jt would be ridiculous i however, to suggest that school admin- 
istrators should hold degrees in both education and law* It would be more 
ridiculous t thou^w to suggest that the school administrator should confine 
his studies and efforts to educational matters exclusively and to rely upon 
legal counsel in all school matters in which law is involved* A proper com- 
promise would be for the educatori as well as any other citizeni to have a 
general concept of the law* As an educatory howevert one should have a more 
specific understanding of the lav as it applies to the educiitional profession 
and particularly as it applies to the position one holds or aspires to hold in 
the profession* ; 

Now in dealing more directly with the topic assigned to me, I should like 
to discuss several areas of law which should be understood by educators as 
well as others— including legal experts* In so doing emphasis will be placed 
upon the governmental structure in which our schools operate* 
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Relation of the Federal Constitution 
to Public Eduoatlon 



A baslo underetandlng which beconee more significant day by day has to 
do with the relation of the United Stated Constitution to public educationi 
Since this docunenti >rt)lch Is the original source of all lav^ contains no 
specific reference to education and tbat^ moreover i the Tenth Amendment to 
the Federal Constitution stipulates that ^^the powers not delegated to the 
United States by the Constitution! nor prohibited by it to the States » are 
reserved to the States respeotivelyi or to the pecpley" It Is no wonder that 
It Is frequently assumed that the federal government possesses no constltu* 
tlonal authorl*^ to promote and to control education in the states » and that 
such authority resides exclusively with the states and the people thereof* 

Shortly after our Republic came Into being there were those who mani- 
fested concern about omission of education In the Constitution* The fact 
that there were no direct provisions nor specific references In the Con- 
stitution ccncemlng education caused at least two presldentSf Jefferson 
In 1806 and Madison In 1dt7» to recommend constitutional amendments which 
would specifically grant power over education to the federal government* 

General welfare provisions t More recently the tendency has been not to 
attempt amending the Constitution! but rather to read Into It certain 
implied powers of the federal government over education* Perhaps the most 
significant provision which has been Interpreted as authorising the federal 
government to participate In promoting education Is referred to as "the 
welfare clause *'^ A3ctlcle 1| Section 6 stipulates thatt *'Th6 Congress shall 
have power l^o lay and collect taxesy duties^ Imposts and excises^ to pay the 
debts and provide for the common defense and general welfare of the United 
States* * * *'^ 

Numerous other references to education may be found In the Ccnstltutlcni 
which empower the federal government to p<*rtlclpate In the promotion of 
education* As early as 1951 » the National Advisory Committee on Education 
listed fourteen different excerpts from the Constitution which have In one 
way or another affected educational development In the United States* 

The constitutional authoarity of Congress to tax and spend In support of 
education Is now well established* Altho there has been no specific court 
case In this regard^ there have been cases where the courts have ruled upon 
the constitutional authority of Congress to expend money for the "general 
welfare" In areas other than education but which would likely be equally 
applicable* For examplci In Helverlng v* Davis {l957)f the court upheld the 
Social Security Act and thereby validated the expenditure of federal funds 
as an exercise of authority under the general welfare clauses 

A greater future appUcbtlcn of the legal principle that the fede3:al 
government may tax and expend funds for the general welfare Is suggested 
In the words of the Courts **Nor Is the concept of general welfare static* 
Needs that were narrow and parochial a century ago may be Interwoven In our 
day with the wellbelng of the nation* V/hat Is critical or urgent changes 
with the times*" The tremendous Increase of federal expenditure for edu* 
catlcnal purposes Is ample evidence that times are changing and that the 
federal government Is exercising its prerogative accordingly* 
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ffunan^ylribt^ provlslonfl i In recent years "human rij^ite^' provieione of 
the Constitution have oeen more In the litnelifi^t. Altho the original Cons- 
titution contained a oonsiderablo number of safeguards for human rights » they 
have been spelled out more specifically in the Amendments* This has been 
evidenced in the recent court cases • The First Amendment and the Fourteenth 
Amendment have especially been involved in cases dealing vrith racial dl scrim* 
Inatlon and religion in the schools* iiess frequently the Fifth Amendment* 
dealing with self-incrimination, has been referred to in cases involving 
alleged subversive affiliations. 

The First Amendment (1791) stipulates that ^'Congress shall make no lav 
respecting an establishment of religlont or prohibiting the free exercise 
thereof. « It should be noted here that the First Amendment applied only 
to Congress* It left the states almost completely free to infringe the most 
basic human rlehts in any way their governments rnlt^t wish. Not until the 
Fourteenth Amendment was adopted in 1668 did it become possible for the 
federal courts and Congress to "put the brakes" on state action governing 
human life. 

The applicable portion of the Fburtcenth Amendment stipulates! "Ko 
State shall make or enforce any law \ihi6h shall abridge the pxrlvlleges or 
ionunities of citizens of the United States) nor shall any State deprive 
any person of life, liberty or property, without due process of law) nor 
deny to any person within its Jurlsdlotion the equal protection of the laws**^ 

As the Fourteenth Amendment has been Judicially interpreted neither a 
state nor the federal government has the authority to enact laws "respecting 
an establishment of religion or prohibiting the free exercise thereof." 

Provision for a separation ^f Powers i In addition to the aforementioned 
provisions of the Federal Constitution having educational implications, the 
Constitution also provides for the establishment and functions of the t^hree 
main branches of the federal government. Article I provides for the legislative 
branch (Congress)) Article II refers to the executive branch) and Article III 
deals with the Judicial branch. Each of these three branches assumes auth- 
ority and performs functions which have significant bearings on public 
education. 

Significantly no one branch of the federal government has exclusive 
control over a school matter. For example, the legislative branch (Congress) 
may enact a law authorizing the expenditure of federal funds for school pur- 
poses) the executive bx^anoh (Department of Health, Education and Welfare) may 
impose regulations by which the funds are to be allocated) and the Judicial 
branch (Federal Courts) may interpret the constitutionality of the act itself, 
and the manner of its executive implementation « 



State Constitutional Provisions 
Pertaining to Education 

If it is surprising \o uome that no direct reference to education is made 
in the federal constitution, it should be more surprising that many of the 
early state constitutions made no reference to education or schools. Of the 
twenty- three states forming the Union in 1820, ten had by that time made no 
mention of education in any of their constitutions. Now, however, each of the 
^^^fty states has included provisions for education in its constitution. 
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For over a century the tendency^ was to increase the number of pro- 
visions pertaining to education in the state constitutions,, so that by 
1912 the average number was 18c This trendf however 1 was thrown into 
reverse with the admission of the two newest states to the Union in 1959i 
Alaska and Hawaii have but three and five provisions abo\)t education in 
their respective constitutions • Many of the other constitutions have had 
the number of provisicns pertaining to education reduced considerably in 
the amended drafts* This is in line with the modem concept that they 
should not be too numerous and detailed* 

Regardless of the number of provisions in their constitutions 1 each 

of the fifty states-->wlth one exception— *has at least one provision in its 
constitution for the establishment of a pablic school system* Connecticut 
is the only state in the Union which does not have a general mandate in its 
constitution wquiring the legislature to provide for a system of free pub- 
lic schools* Some authorities in school law would contend that Just one 
such provision in the constitution would be ^ adequate* They believe that 
additional detailed provisions would be superfluous and even detrimental* 

Considerable variations of educational provisions are revealed in the 
fifty state constitutions* Some of the provisions are well-conceived and in 
keeping with the times; others are antiquated and inadequate to the extent cf 
Impeding educational progress* Any state constitution is wanting if it does 
not conform to the following principles t 

(1) The state constitution should contain the basic provisions for the 
organization! control 1 and support of a state educational program* 

(2) It should empower and direot the legislature to establish the gen- 
eral plan for carzying out the basic provisions so set forth* 

(3) It should be broad enou£^ to Include all of the essentials for an 
educational program* 

(4) It should exclude details which tend to limit or handicap the 
legislature in developing an adequate school system to meet emerging needs* 

($) It should inolude provisions which are applicable on a state- 
wide basis* 

(6) It should be uniform in its application to educational oppor- 
tunities and minimum essentials* 

(7) It should be in harmony with the provisions of the federal 
constitution* 

Unfortunately many of the provisions in state constitutions concerning 
public education were hastily drafted^ without much attention to principles 
such as those just mentioned* Once a constitution is adopted it is difficult 
to amend it* Nevertheless! the citizens— and particularly the educators— of 
each state would do well to evaluate the educational provisions in the state 
constitution and to eliminate or amend those which are objectionable* Despite 
the difficulties in amending constitutions » the Importance of an unhampered 
and adequate state educational system Justifies the effort* 



state Statutory ProvleloDe 
Pertaining; to Eduoatlon 

In view of the fact that^ within oonetltutlonal limit B| the legisla- 
ture possesses complete power over the publlo eohoolst It must also assume 
complete responsibility for the enactment of laws which are beneficial to 
the state educational system* Obviously ma«y well-intended school laws are 
enacted which prove to be Improperi Inadequate, and unsatisfactory* It is 
the obligation of the legislature to repeal or amend such laws, as well as 
to ^uact others to meet the needs of the times # 

In order for school laws to promote and facilitate a good educational 
program, they should be enacted and organized In conformity with sound 
principles of school legislation. The following general principles should 
be considered in the enactment of school lawst 

(1 ) The laws should be in agreement with the provisions of the state 
constitution, ^loh, in turn, should be in harmony with the provisions of 
the federal ccnstitution* Disregard for this basic principle frequently 
leads to litigation. 

(2) Even tbcufi^ statutory laws should be more specific than oonstitu«> 
tional provisions, they should be general enou£^ to enable state and local 
boards of education to function without needless handicaps and res trio tions« 

(3) The laws should be stated in unmistakably clear terms so as to 
convey precise intent of the legislation. 

(4) The laws should be codified periodically and systematically^" 
deleting or amending provisions lAich are obsolete. Some states have not 
re*ccdified their school laws within the past quarter century. 

In view of the numeirous inaccuracies and inadequacies of certain school 
codes, it is no wonder that school laws are not clearly understood and inters 
preted by educators and others \^o are expected to rely upon them. Legis- 
lators as well as educators would do well to appraise their school codes 
with respect to timeliness, clarity, ^x^d propriety. The cost of are-codifi- 
cation is small when compared with the cost of litigation growing out of 
misunderstanding of antiquated and vaguely written statutory provisions. 



Local School Authority 

There is considerable misunderstanding, even asK^ng educators, as to how 
the local school district fits into the total governmental pattern* In 
brief it may be stated that a school district is a territorial subdivision 
of the state assuming respcneibillty and exercising delegated authority over 
education within its boundaries. 

Since the school distxlct is the creature of the state legislature, its 
board of education possesses no common-law powers. The board's only function 
is to carry out the will of the state toward education as expressed by the 
state legislature. In so doing, a school board really functions as a legis- 
lative body itself over school matters within the boundaries of the school 
district* In general its limitations are only those expiressed or implied in 
the state statutes, state constitution, or the federal constitution. 
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Mlmmderftradliig recpaxdin^ ftlXoMtlon of edaMtion ootttvol it mni 
evident In oli]r school dlstrlota* Ihie iltUAtlon if pArtiouUrljr duo to 
the ftot thAti ilnce the boundarlei ot a eobool dletrlot *re often eupeis- 
Ittpoaed upon those of the »mioipiklit/i their aeperate identity ife not 
realised* In * etrlot le^al floneet boveverf there ordinarily li no iuoh 
thing a0 a *^oity sohool dlfltriot#^ It is called that aereljr because it 
enooaqpasses the geo0raphloal area of the oityi hut^ln faott it is actually 
a desienated division of tbt^ state perfomdng a state function and is 
coopletely Independent from xmmloipal control* 



State Courts and the Schools 

Ihe courts of practically every state are called upon each yeai to 
settle sone case of litigation involving the authority cf the state legis- 
laturoi a state educational bodyi or the officers of a Bubdivision of the 
state with respect to educational affairs* 

The extent to which the higher state courts decide cases concerning 
the schools is Indicated by the number of cases referred to in the Yearbook 
of School law* According to the ^$6^ Yearbook* 280 cases wesfe adjudicated in 
the courts of record* Of this number^ 69 were in the federal cou]^ts* and all 
others (211) in the appellate courts of 40 states* Presumably hundreds were 
settled in the loi/er courts of the states and not appealed to the courts of 
record* 

Alterfaatives for court pagocedures t Due to time and expense Involved 
in court procedures 9 certain administrative agenclesi such as state educa^ 
tlonal offices or the state board of educaticni have frequently been dele^ 
gated judicial authority over routine educational Issues which potentially 
could otherwise develop into litigation* Different opinions have been 
voiced with respect to the wisdom and validity cf such procedures* Some 
claim it is Justified by expedlencyi >diereas others claim it obscures the 
3:elative functions of judicial and administrative bodies* At any mte the 
practice is common in certain states* For example* several hundred school 
disputes are settled in Kew York each year by the Conmdssloner of Education* 
Alsof the New Jersey Conmlssloner of Education is granted by law extensive 
aU'^;hority to render decisions conceiniing school disputes in Hew Jersey* 

In other states » court procedures are often avoided by the opinions of 
the attorney general* Altbo bis opinions are not bindlngi and may possibly 
be reversed by court decisions , they are in general adequate encu^ to 
settle minor disputes* Ttxe attorney general serves in an advisory rather 
than judicial capacity* Els main contribution In the area of education is 
to advise and guide tiie state department of education and the state 1}oard of 
education in formulating legal policies and preparing legal documents so as 
to be in conformity with the constitutional and statutory provisions of the 
state* 

Then* toot the educator my seek counsel from an attomeyi professor of 
lawi or any other legal expexrb to aid in resolving a legal problem* In many 
instances it is vise to do so* (And periiaps this is what was meant by the 
comment of the law professor referred to in introductory statement*) Ihe 
more the educator knows about law the more likely he is to know where and 
vdien to go for legal counsel* 
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tJof alp orltlolBPiB £f judlolal yulln^e t It is difficult to reoonoile 
some of tne oarf-tioism against the courts for unsatisfactory school lav^ 
rather than going to the source of that which causes the dissatisfactiont 
Despite the obsoleteness of many constitutional and statutory provisions 
pertaining to the schools » the public has been lethargic in action for 
repeal I amendioentt or enactment of laws so as to make them more in tune 
with the times • Altogether too many antiquatedi vague^ and unconstitutional 
lave aa^e retained on the statute books* Hhexxf vhen the lavs are violated or 
misinterpreted! litigation frequently ensues • Since the resulting court 
opinions are not likely to be satisfactory to both plaintiff and defendant t 
the court becomes the target of oriticisto and blame by the dissatisfied 
party. 

There vould likely be less protest and criticism of court decisions 
on school oases If there vers a better understanding of the respective 
responsibilities of the legislative branch and the 4udicial branoh of our 
government. The state leglslatu;re possesses exclusive authority to enact 
lavs on matters relating to the aohcols except so far as restrained by the 
state owiStltution and the Constitution of the United States • The state 
Judiciaxy, on the other hand^ has no authority or responsibility to legis-> 
late. In briefy the proper function of the dtidloiary is threefoldt 
(l) to rule on the constitutionality of legislative enactments^ (2) to 
interpret lavs, and (5) to settle disputes. 

Cognizant of the possible encroachment upon the legislature's sphere of 
functions t the courts are constantly guarding against Interference, Time 
and again the courts emphasize that they are not concerned vlth the wisdom 
or even the expediency of legislative acts, Ihey accept the Judgment of 
the legislative branch unless it is arbitraryr caprioioust unMasonablSt 
and without foundation, ' 



Proper Application of Legal Principles 

!nbus far I have attempted to Indicate the understanding >^ich 
educators should have of the legal framework in which schools are estab-- 
11 shed and cperatedi Although ve have not referred to legal principles 
evolving from court decisions^ It is linportant for the educator to be 
familiar with themt Vhe acounulatlon of court decisions regarding educa^ 
tional Issues serves as a set of legal principles to guide school admlnls-* 
trators In the performance of their duties. 

An liBportant consideration of the application of legal principles 
is the probable effect on the school and the conminlty. The fact that an 
administrative act is legal is no assurance that it is necessary or deals?- 
able. It may be performed in complete accord with a permissive law and 
sanctioned Judicial opinloni but if it results in community resentment 
and dlssatisfaotlont It mle^t be better if it had not been performed at all. 
Legal prinoiples are best applied when the schools are administered in 
conformity with the laws^ but also in such a manner as to promote the best 
possible public relations. 
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In oonoluslon I should like to place empbaeie on this etatonentt 
iki educator should resect and pbey , th , e la , V t Of oouree, that statement 
is applicable to every American oitlzent but it is ;i>artioularly applicable 
to educators who are the exemplars for youth* The educator Is in the most 
favorable position by his contact with students to build a society governed 
by rule of lav« 



mmm imm aud schools 

BTt Vfollace B* Good 
KansaB State Teaohers College 
Boporlat Kansas 



Vhen a sobool die trio t atteiopts to secure property by eminent dcmaini 
the interests of the etate often oonfllot with the interests of the title 
holder f and a critical evaluation of the conditione and values associated 
with the action is required* The variety ^ complexiif^ frequency^ and impot-- 
tance of the issues raised in eminent domain proceedings can be expected to 
increase because of several factors* 

One of these is the pressure of expanding population* Not only is 
our population increasing^ it is also requiring new uses or greater amounts 
of the land available, for example, in construction of interstate hi£^wayst 
flood control projects^ airportSf civic centerSf and so on* 

Another factor which would seem to increase the incidence of eminent 
domain proceedings by schools is the expanding role of public education in 
our society* Larger numbers of students are to be educated as a result of 
population growth and the cultural requirements which result in a longer 
period of formal education and a greater proportion of the population who 
need education* The multiplying amount of knowledge available and the 
develop^nt of new methods of dealing with it also lend weight to the pre- 
diction that the resources involved in fcirmal public education will be 
expanded* To provide these resources » public schools may be required to 
secure more property by condemning it* 

Increasing concern for private ri^ts is a third factor which may be 
identified as complicating eminent domain proceedings for public schools* 
When property was held or used entirely at the pleasure of the ruling 
sovereign^ its approrlation for public purposes posed less of a problem 
than in a constitutional republic whose people think in terms of "ownership" 
of private property* The question of private rigjits versus the public wel- 
fare may become academic in the futurei but some of the recent cases before 
our courts indicate that it has not as yet* Concern for individual rights 
in the appropriation of property has been expressed recently in the follow- 
ing terms t 

***v^en the etate impinges upon substantial Individual interestsi 
whether of liberty or property, courts must go beyond the limited 
review of expenditures to consider whether the staters interest out- 
wel^is the individual's* • * .The lack of effective political safe- 
guards also Justified increased judicial intervention* * * * forcing 
the state to Justify its action seems required to prevent the use of 
eminent domain to deprive condemnees of fundamental rights*'' 

These three factors ^ the societal pressures of an expanding population 
in a limited environment i an increasing awareness of the function of education, 
and concern for private rights, prompted a study to identify and analyze the 
issues raised in litigation of eminent domain cases involving schools and 
colleges*2 This report is a brief summary of some of the issues identified 
in the study end a commentary on a few cases reported since completion of 
Q^^o study* 
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\ih$,t authority does a 0ohool dlatrlot oxorolae the rtght of 
eminent domain t and vhat lloltatlona are there upon that authority? 

there I0 general agreement that the authority for a eohool to exerolse 
the rifi^t of eminent domain muet be delegated by legislative aot« Kpst of 
*the opinions add the requlirement that the delegation must be ezplloltt but 
in a few oases the delegation of authority has been Implied to a limited 
extent* !Ehe two oases located on the lesue of whether a eohool distrlot 
mtiy condemn property outside its boundaries have hold that such property 
may not be taken unless the legielatlve authorisation expressly provldee 
ottierwlset 

Authority for schools to exercise the right of eminent domain ie 
found in general eminent domain statutes t seotlons of school codes or 
school statutesi charterst statutes for special purpofiest or statutes 
creating and organising educational Institutions. The question of \Aloh 
statute should apply to a given case has been the basis for considerable 
lltlgatlont and there is no general ooncluelon that can be drawn from the 
school cases • It would seem that on occasion the judlolaxy has been 
called upon to remedy unsatisfactory legislative practices. A numiber of 
problems have resulted from the historical factor of specifying that 
schools and colleges follow procedures previously enacted for condemnation 
of rii^t of w(^ by railroad companies* 

Vhlle the rie^t of eminent domain has been referred to as a sovereign 
rl£^t| a number of limitations have been Imposed upon exercise of the vif^t 
by schools. Some of the llmltatlotiS stem from oondtltutional provislonst 
such as the requirement that vdien private property is taken for public uect 
Just compensation oust be paid. Other limitations are a result of legls** 
latlve onaotmenti such as provisions that an attempt must first be made to 
purchase the propertyt or that not more than a certain amount of land may 
be condemned. Limitations have also been Imposed as a result of the legal 
traditions or preoedents«-«-the ccimaon law} for example t a requirement that 
the owner receive due notice of proceedings to take his property. 

Constitutional limitations on delegation of the authority to exercise 
the right of eminent domain are applicable in all the States. Those most 
generally urged in opposition to -Uie attempt to condemn property deal with 
Just compensationy special legielatlcn^ and material in the statute not 
germane to the title. A liberal construction has usually applied to the 
latter plea and wide variety of subjects have been found properly within^ 
the title of acts providing either for schools or for condemnation. Host 
of the statutes have been upheld when challenged on the basis of class or 
special legislation. The requirement of Just compensation has been strictly 
applied in some oasesy but in other oases the wording of the statute has 
not been considered crucial as the ^^Just-^ne^s^^ of compensation is regarded 
as a matter for Judicial determination. 

For Vfhat purposes may a school or college condemn property 1 and how 
much need for it must be shown? 



ERLC 



The function of education in society has been discussed in judicial 
opinions as a basis for determination of whether the talcing of property 
by aohools and colleges in eminent domain proceedings meets the test of 
public use. In one of the early cases on the subject i the court referred 
to the fact that the public usefulness and public necessity of education 
had been recognized by the legislature in establishment of schools. The 
faot that a particular locality of a State mey benefit from a taking more 
than others will not prevent exercise of the ri£^t of eminent domain. Some 
relationship of the condemning agency to a government unit has been found 
in cases upholding the ri£^t of schools and colleges to take the properi^ 
by condemnation • 

Two cases adjudicating the rifijit of a privately operated institution 
of higher education to exercise the ri£^t of eminent domain resulted in 
opposite holdingSi but the cases are distinguishable on the basis of the 
facts involved* It would seem to be essential that for a privately organ- 
ized and operated college or university to condemn propertyg the public 
must have a rl£^t on eaual terms to] benefit from the use of the property 
to be taken. Ibis ri£^t is not denied by reasonable entrance requirements. 

There Is authority for condemnation of private property by a privately 
organized and operated university, but no case has been found in which a 
private school of less than coillege grade has attempted to exercise the 
idght of eminent domain. It would be reasonable to assume that similar 
principles would apply^ howevery and that in a jurisdiction following a 
liberal test of public use^ an institution not directly related to a gov- 
ernmental unit may be authorized by the legislature to exercise the rlgjUt 
of eminent domain if the public has access to the benefits of the Institu*- 
tion, 

A wide variety of uses have been upheld when the condemnor is clearly 
a public agency, including schoolhouse sites, playgrounds, athletic fields, 
gymnasiums, golf courses, dormitories, parking lots, community centers, 
agricultural experiment stations, hospital construction, transportation, 
office buildings, and a junior college campus. 

The "rule of reason" has been applied by the courts to the determina- 
tion of the extent of need a school or college must show in order .for prop- 
erty to bo taken by condemnation. The opinions have generally interpreted 
the re(iuirement of necessity liberally rather than making the necessity 
absolute. The amount of land that may be taken and the urgency or limedi- 
acy of its use have also been considered* Necessity has been held to 
re(iulre that the use for which the property is sou^t not be remote, indefi- 
nite or speculative, hut no case has been located in which the school or 
college was prevented from taking a certain amount of property as long as 
statutory requirements were met, 

\Jho decides if the use to be made of the property is public or if it 
is necessary? 

A general conclusion to be drawn from the cases is that the court 
decides what is a ribllc use. The determination of the question of neces- 
sity for exercise ^f the rig^t of eminent domain is often left to the 
discretion of the legislature or the administrative board to \Aich the 
legislature has delegated the vif^t. This conclusion is subject to a 
number of Important exceptions, however. In the jurisdictions of Alabama, 
Georgia, Louisiana, Michigan, and Oklahoma, there is authority for the 

O 
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judicial detdmlnation of the question of necessity. Decisions in Minnesota 
and Texas which emphasize the legislative determination of necessity in« 
volved state universities. The opinions in which the administrative deter- 
mination of necessity has received approval haVe consistently reserved to 
the court the right to review the discretion of the condemnor. In only one 
case was the discretion of an administrative agency regarded as absolutei 
and the decision on this point could be considered eroded by a later decision 
in the same State. 

It should be noted that in all of the cases decided contrary to the 
ri^it of an educational organization to take property by eminent domain, the 
opinions held that determination of questions of public use and necessity 
were judicial functions* Conflicting opinions in Alabama, Illinoisi Indiana, 
and Pennsylvania may be explainable partly on this basis. 

A recent California case? has specified that in that State the deter- 
mination of questions of public use and compensation is judicial but that the 
question of necessity is legislative. In this case the defendant alleged 
that the Board had no intention to use the land for school purposes within 
a reasonable time. The California Code of Civil Procedure provided that the 
Board's resolution passed by a two-thirds vote was conclusive evidence of 
three issuesi 1» the public necessity of improvements, 2. the property 
in question was necessary for the improvements, and 3« the planning and 
location of the improvements was compatible with the greatest public bene- 
fit and least private injury ♦ The trial court Judgment for the defendant 
on the basis that the land would not be devoted to public use within a rea- 
sonable time was reversed because that question was held not to be justici- 
able. To defeat the petition for condemnation, the court added, the defen- 
dant would be required to show that the Board's real purpose was private. 

What happens when two public agencies need the same property? 

Condemnation of property already devoted to a public use as p. public 
park by a school district has been permitted in a recent case, but the power 
of a school to take other public property has, in general, been 3,imited. The 
other cases of competing public uses in which a school has been tauccessful 
in condemning property involved factual situations in which the public use 
by the other agency was marginal or the use of the property by tie school did 
not interfere with the pre-existing public use. The courts have held consis- 
tently that in the absence of express legislative provisions, a snhool ii^ay 
not condemn property already devoted to another public use, and only two 
cases, both of which were decided in favor of the school district, have been 
located in which such provisions were construed. 

Property used for an annual fair has been held in a recent Maine case4 
to be subject to condemnation for school purposes. The Agricultural Society 
maintained that its property v/as devoted to public use and therefore exempt 
from condemnation. Public benefit was distinguished from public use on the 
basifl that the Society was a private voluntary corporation chartered by the 
legislature, whose members may decline to execute the powers granted or may 
dissolve and abandon the organization. The court pointed out that the 
Society was not created, by the legislature without consent of its members, 
was not a political subdivision, nor was it invested with any political or 
governmental functions. 



The efforts of other public agenoies to take property of schools and 
colleges have apparently net with greater success^ The property 0f public 
schools has generally been found to be subservient to public highways and 
railroads on the theory that the location of a school is less critical than 
that of a public transportation artery. In many of these cases the para- 
mount issue has been the measure of damages » the more necessary use having 
been conceded or uncontested, 

A California statute provides authority for one public agen>y to 
condemn property to exchange for that of another. This statute was chal- 
lenged recently on the basis that one public authority was unable to 
exercise power bestowed on another»5 The court held that it was within 
the province of the legislature to designate one entity to condemn for 
another, and tliat the resolution of the Hi^iway Department was prima facie 
evidence of public purpose* The appeal based on a lack of showing the 
consent to the exchange by the school district was dismissed because the 
issue had not been raised at trial* A conatitutional objection based on 
a provision limiting the State to acquisition of parcels I50 feet from the 
closest boundary of public works failed as the provision was held inappli- 
cable to the case* 

A 1966 decision in New Jersey began as an action to en;Join construc- 
tion of an interstate hi^way near a school or to order the Highway 
Commissioner to condemn the school property. 6 The trial court dismissed 
the case because there was no showing of i^ysical Invasion. The Appellate 
Division, construing the pleadings most favorably to the Board, said a 
hearing should be granted on whether the use of the school would be 
destroyed as alleged. On the appeal to the Supreme Court, the trial court 
dismissal was affirmed without prejudice as the plans for the highway 
showed no physical invasion or encircling of school pi^emises. The opin- 
ion recited that the effect of the higjiway on the school was and would 
continue to be speculative until the work was completed. 

Will a zoning ordinance prevent condemnation by a school? 

Cases in which the condemnation of property by schools has been chal- 
lenged because in violation of zoning ordinances concern the ri^ts of two 
public agencies. All the cases located hold that zoning ordinances of a 
municipality, even though they are enacted under statutory authority, will 
not prevent condemnation of property by public schools also operating 
according to legislative provision. The references to location of schools 
in the zoning statutes have not been constxiied as grants of power to the 
municipalities* The power of eminent domain granted by the legislature to 
schools in these cases has been found to be greater than the police power 
granted to municipalities* 

At what stage of the proceedings does a school secure rights? 

Payment of the compensation award was a critical factor in determination 
of the stage of the condemnation proceedings at which the school secured 
rlfijats* Where school buildings had been constructed before formal steps to 
acquire property were taken, the right of the school authorities to subse- 
quently condemn the property without making compensation for the improve- 
ments has consistently been upheld. 
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Does property secured by condemnation revBCi when no longer used for 
school pujrposes? 

The oase authority is in conflict not only between jurisdictions, but 
also within some of the States, regarding the nature of the estate secured 
by public schools as a result of condemnation proceedings* Statutes pro- 
vide for condemnation of a fee eimple absolute interest in some States* In 
the absence of an express statutory provision, the courts of some Juris- 
dictions have been reluctant to girant more than a conditional estate, prob- 
ably because of the influence of the litigation concerning condemnation for 
railroad purposes. The rationale advanced for finding that an unlimited 
estate is taken has been that the payment of just compensation requires 
assessment as if the property will be hold for school purposes for an 
indeterminate length of time, but even considering this argument, some 
courts have not been convinced that a school should require an unlimited 
interest in the property. Statutory provision for condemnation of property 
"for school purposes" has been interpreted to limit the estate and, on the 
contrary, to provide only that the property taken must be used for public 
purpose ♦ 

Some of the cases have simply litigated the issue of whether the 
property had been abandoned by the school authorities, and in each case 
the continuing interest of the school district was upheld* 

How is the amount due the condemnee dete3;iained? 

The constitutional requirement that private property may not be taken 
for public use without Just compensation requires the development of stand- 
ards for the measure of compensation* Market value has been tzraditionally 
accepted as a basic measure in school cases, and these cases are probably 
not unique in this respect. The facts of each case present problems of 
determining \Aat may be taken into account by the juiy in particular situ- 
ations in its attempt to arrive at market value* 

It seems clear that any benefit that mieJit accrue to the owiaer from 
having a school located near bis property has not been taken into account* 
There is some uncertainty in the school cases about the time at which the 
value of the property is determined, but it will usually be at tho time 
proceedings are begun by the corjdemnor or the time of the jury verMct* 
Interest may be included in a condemnation award, but the school cases are 
not clear on the question of when it begins to run. 

Where only a part of an owner's property hae been taken, the measure 
of damages has been held to be the difference between the market value of 
the entire tract before the taking and the market value of the remainder 
after the takings A school would not ordinarily be liable to damages for 
consequential injury because of taking property by condemnation, either to 
the oimer or to adjoining owners. 

In some of the cases where property of a school has been taken for 
another public use, the measure of damages has been regarded as the same 
as when private property is taken. Especially has this been true when the 
property taken has not been in use for school purposes. 



Recent cases have developed the substitution cost theoi:y as a means 
of compensating an agency whose property has no market value. The xif^t 
of the school to compensation as a public agency has consistently been 
upheld. The necessity of the school holding and using the property for 
school purposes has been an important element in consideration of the 
amount of compensation it should receive. 

What evidence may be used to establish property values? 

The most advantageous use of the property has been regarded as an 
element that may be considered in arriving at the value of property sou^t 
by condemnationt but| in general, the courts have attempted to prevent 
speculative values from entering into the verdicts. Offers made in good 
faith by parties who were able to purchase have been considered evidence 
of value, but vAere there has been the sllfi^itest suggestion of collusion, 
the courts have been careful to prevent admission of an offer as evidence 
of value. The offer made by the Board as a prerequisite to condemnation 
has not been considered good evidence of the value of the property. The 
value of other property similar to or in the area of that soujjit by the 
school may be considered valid evidence, but this determination usually 
depends on the facts of the case. Improvements made by the condemnor 
before securing full title have been consistently held not to enhance the 
amount of the condemnation award, even when made by mistake or under a 
defective title. This situation has been clearly distinguished from the 
common ^aw rule that improvements by a trespasser become the property of 
the owner. The valuation of property for taxation purposes has not been 
considered evidence of the market value of property souj^t by schools. 

Vhat are some of the procedural problems raised in the eminent domain 
cases of schools? 

Condemnation has been regairded as a special proceeding, and does not 
fit the classifications of '*legal-equi table, or ^^in remain personam." 
The consequences of this recognition have generally been to afford greater 
protection to the ri.j^ts of the party whose property is sougjit. 

A group of Illinois cases illustrate the influence of the statutes on 
the question of the proper parties to prosecute condemnation actions for 
schools. In that State, property is held in trust for schools by trustees 
or municipal corporations, and the decisions there have consistently held 
that the party holding title, rather than school authorities, should Initiate 
the proceedings. Other cases lead to the conclusion that interests of third 
parties must be substantial before they can affect proceedings to oondemn 
property for a school. 

A liberal view has been taken by the courts regarding the pleadings 
in most school condemnation cases. It has been held uniformly that where 
the condemnor is required to allege the purpose for which the property is 
soufijit or that the property is necessary, a general statement is sufficient. 
Amendment of the pleadings has been approved in each case located where it 
has been an issue. Generally, a defendant is not required to answer the 
petition for condemnation, but In some of the cases ^Axeve he has done so, 
his ri£^t to raise issues by pleading has been supported. 
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Two Illinois cases wore deoided for the condemnee because the notice 
of the meeting oi' electors to select a site was inadequate i but otherwise i 
the issue of site selection has been deoided in favor of the 80hool8« Vihore 
an election to select a site is required by statute, its terms must be 
followedi and the cases seem to have been deoided according to the facts 
presented rather than by consistent legal principled^ In Jurisdictions 
where the site is selected by school authorltiesi their discretion has 
genorally been respected* 

In some States a resolution of the school board to condemn property 
is not necessary* Where it is a condition precedent to the rifi^t to con- 
demn» the courts have been permissive regarding the board's expression of 
its will* 

A recent Illinois case illustrates the point. 7 In answer to the 
Board's petition, the defendant alleged i^hat there had been no official 
action by the Board* This allegation was denied by the Board and the 
defendant demanded the filing of the Board* e resolution. The Board pro- 
duced records which showed that the Board in executive conference had 
directed its attorney to proceed with condemnation and a later resolution 
to show ratification of the action of the attorney In compliance with oral 
instructions, A post-trial motion to dismiss was granted and an appeal 
taken only on the validity of the amended petition. The court commented 
that although school boards are not held to the highest degree of accuracy 
or formality I they must exercise their powers according to law and casual 
meetings of members purporting to transact official busiriess have no 
validity. A statute providing for exemption from the requirement that 
meetings be public when acquisition or sale of property was considered 
would not validate informality nor eliminate the necessity for formal 
action or records of closed meetings, the original petition may have 

been insufficient, the court held that its defects were "ultimately cured 
by the labored process of motion and amendment." 

One of the opinions on the issue of notice suggested that the cases 
fall into three classes; those in which no notice is required, those in 
which intent to give reasonable notice was sufficient, and those following 
a strict view that the statute mwst provide for notice and iV.s provisions 
be carefully observed. The validity of notice given has been upheld in 
all the recent caees located. 

An attempt to purchase is required as a condition precedent to the 
rie^t of condemnation by statutes in a number of States. In only one case 
was the evidence of an attempt to purchase considered insufficient. Some 
of the cases refer to good faith as the criterion for evaluation of the 
board's offer. At least two cases have been lost by schools because of 
lack of agency to negotiate for the owner. Some of the statutes provide 
that if the school cannot secure title for a reason other than inability 
to purchase, It may do so by condemnation, but this provision will not 
substitute for an attempt to negotiate where the owner is capable. If 
it is clear that the owner would refuse to sell at any price, the courts 
have said that no offer is required^ 



A statute of limitations banning an aotlon for fraud or mistake after 
three years from the time of discovery vae a oritlcal faotor in a reoent 
California oase»8 The defendants in a quiet title aotion filed a oross- 
complaint alleging that a purchase agreement had been negotiated as a result 
of the Boasrd and its attorney representing to the defendant that a condem- 
nation aotlon had been commenced when in fact there had not been a two-thirds 
resolution of the Board* The defendants also Insisted that they had relied 
on a confidential relationship to the school officers. (Qie report of the 
case deals with numerous questions of which orders were appealable and what 
Issues of fact were raised by the pleadings. The decision seemed to depend 
on a finding that the defendants had not raised the issue until eleven years 
after the representations made to themt that the defendants had a duty to 
investigate and the means of knowledge. "Only after the property had in- 
creased in valuei did they become attentive," the court noted. The court 
also held that there was n^ confidential relationship between defendants 
and the school offlolals. Much of the case report relating to condemnation 
would have to be classified as obiter dicta because the property was acquired 
by purchase. 

Three Missouri cases have Involved a challenge to the oorposi^te exis- 
tence of the school district , the oldest holding that the condemnation 
proceedings were invalid, and the two more reoent cases holding that cor- 
I>orate existence may not be questioned except by the State. 

The question of whether the school had funds to pay the compensation 
award was considered an inappropriate issue for the owner to raise in all 
but one of the cases located on the subject. A spt ^.ific statutory require- 
ment that the Board of School Estimate certify the amount required was 
involved In that case. 

Evidence has been challenged on grounds of both admissibility and 
sufficiency to sustain the vexdlot in school condemnation cases. Minutes 
of board action have generally been held to be admissible. Some of the 
opinions refer to a reluctance of the appellate court to disturb a finding 
or verdict of the trial court. In one of the cases involving taking of 
school property by a railroad, the verdict was upset because contrary to 
the evidence on the amount of damage. 

The attempts of a school to abandon condemnation proceedings have 
generally been successful. There is a conflict of authority on the ques- 
tion of whether a school is liable for costs and expenses upon abandct)ment 
of proceedings. In the school oases not involving abandonment, the prob- 
lems of costs and fees have apparently been litigated infrequently, and 
the authority located could not be considered conclusive on this question. 

It has been held that there is no absolute rig^t to appeal from a 
condemnation award, and this ri^t is frequently governed by statute. Tho 
ri^t to appeal may arise only at appropriate stages of the proceedings 
and then perhaps only to a particular tribunal t On appeal, the courts 
have consistently held, issues may not be raised which were not raised at 
trial. V/hen the record has been insufficient to give the appellate 
court the information necessary to a decision, the finding of the tidal 
court has usually been upheld. 
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In general I fiimllar psdnoiplaa regarding oondennatlon have been 
applied to educational instltutlonfi reg^ccdleBS of their grade level* 
Because of the fact that eo few college or university cases were located^ 
this conclusion uust be regarded as tentative, Tlie eminent domain cases 
seem to Illustrate a possible effect of a closer relationship of colleges 
and universities to the state legislature than the public schools have as 
the latter are usually governed in part by a local unit of some type« 
One of the cases « in order to support the condemnation proceedings of a 
unlversltyi referred to the legislative authorization granted to the 
public schools* 

A general conclusion to be drawn from the study is that there is 
considerable vusriation among the States regstrding the exercise of the 
ri^t of eminent domain by schools. These variations are due in part to 
differences in wording of the statutest and there seem to have been few 
other logical explanations for the vairiatlons offered in the cases* Some 
of the variations in statutes » both within a State and between StateSf are 
due to differences in school district organization, yhile it may be be- 
yond the scope of this study, the impression is inescapable that there 
could be greater uniformity between States and greater clarity within the 
States without sacrifice of Important private or public rights. 



FQOTKOTES 

1, ^'State Constitutional Limitations on the Power of Ebiinent Domain/^ 
Harvard Law Review , 77 J 717» Feb,,1964» PP# 718, 720, 

2« Wallace E, Good, Mudlclal Decisions on the Exercise of the Rl^t of 
Qninent Domain, (unpublished doctoral dissertation, Oklahoma State 
University, Stillwater, I966), 

3. Anaheim Union High School District v» Vieira, 5I Cal,Reptr, 94 (1966)* 

4t Oxford County Agricultural Society v# School Administrative Dletxict , 
211 A, 2d 893, (Me, I965}. 

5, People V, Gr?rden Grove Farms , 42 Cal* Reptr, 118 (1965), 

6, Board of Education cS Morris town v. Palmer, 46 N,J,522,218 A,2d, I55 

7, Goldman v, Zitjier, 212 lUL. 2d 132 (ill. App, 1965)# 

8, Hayward Union High School Dlfltrlct v, Madrid , 44 Cal, Reptr, 268 
(1965). 



RACE RKLATIONS AND THE SCHOOLS IN THE UNITED STATES I 
DECISIONS LEADING TO AND FOLLOWING BROWN 

Michael J« Stoleet Director 
South Florida School 
Dese^gation Consulting Center 
University of Miami 

and 

Anthony P. Malaf rente, First Vice-President 
Dade County Classroom Teachers Association 
Miami Beach, Florida 

Throu^out the history of the Supreme Court of the United States ^ 
certain decisions have been announced which have had a lasting effect on 
social fabric of the nation. Among these are such cases as Harbury v» 
Madison '* and McCullourfi v, Maryland, 2 

Perhaps the recent case which will be viewed in the future as being 
one of the most important of the twentieth century is Brown v# BoarO. of 
Education ,? In this 1954 case, the Supreme Court struck down the doctrine 
of ^'separate but equal'' which had permitted the states to maintain segregated 
facilities in public education. 

This decision was greeted by a hi£^ly emotional responses hostility 
and fear in some areas, gsratifi cation among some groups, uncertainty in 
many localities, and disbelief in some legal circles. 

Opponents accused t^e hi^ court of a sudden and unwarranted depar- 
ture from precedent* They pointed particularly to the 1896 decision in 
Plessy V, Ferguson^ in which the court had accepted the doctrine of "separate 
but equal'' which had been announced by the %ssachusetts court in the 
Roberts5 case in 1849. 

In Plessy, the court had said regarding a rail3X>ad car segregation 
requirements 

Laws permitting, and even requiring, their separation in 
places where they are liable to be brought into contact, do 
not necessarily imply the inferiority of either race to the 
other, and have been generally, , • .recognized as within the 
competency of the state legislature in the exercise of their 
police power .6 
* 

* 

Actually, am impartial study of the courts' decisions during the 
twentieth century would have shown a gradual but constant movement away 
from the Plessy decision. One of these decisions was announced in Gaines 
V. Cai^ada? in 1938. Lloyd Gaines, a citizen of Missouri, was denied admis- 
sion to the state university because he was of the Negro race. Instead of 
admission, Gaines was offered tuition fees to attend an out-of-state school. 
He refused and sought a writ of mandamus 'to 'gain admiseion to the University 
of Missouri. In its decision,, tRe Supreme Court held that liissouri was la 
violation of the "separate but equal" doctrine by utilizing out-of-state 
institutions. Each state was required to provide equal facilities within 
its own borders. The university was ordered to accept Gaines as a student. 
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The Geines case served as a precedent a decade later in Slpuel v, 
Oklahoma Board of Regents t 6 when Ada Sipuel was denied admission to the 
University of Oklahoma Law School and no other law school was available 
to her in the state* 

Two 1950 decisions showed clearly that the court's thinking was 
moving away from the Plessy rule* In MoLaurin v« Oklahoma ,9 a Negro 
student who had been admitted to doctoral study at a state university 
complained that he was required to sit at different facilities in classes > 
at meals, and at study • The Supreme Court held that this handicapped the 
student in his pursuit of graduate instruction on the basis that inter- 
action is a part of advanced work* 

In Sweatt v. Painter * when a Negro was refused admission to the 
University of Texas Law School solely on racial reasons, the court con- 
cluded that the education offered to him elsewhere was not substantially 
equal to that offered at the university* 

In neither of the last two cases mentioned was it necessary for the 
court to review the Plessy decision because such a con;?ideration was not 
essential to these decisions* 

This leads us to the Brown case* In 1951 t an action was brought in 
the United States District Court in Kansas by Oliver Brown against the 
Board of Education of Topeka* The state of Kansas had a statute author- 
izing cities of the first class to maintain separate elementary schools for 
white and Negro children* /.cting under this statute, the Topeka schools 
segregated the races in elementary schools, and Brown claimed that this 
violated his ri^ts under the Fourteenth Amendment.'' 'I 

District Judge Huxman agreed that recent cases before the Supreme 
Court had shown some movement away from the Plessy doctrine, but basing 
his decision on Plessy v* Ferfflsonl ^ and Gong Lum v* Rice ^ 3 ruled: 

The statute and the maintenance thereunder of a segregated 
system of schools for the first six grades do not violate the 
constitutional guarantee of due process of law in the absence of 
discrimination in the maintenance of segregated schools *H 

It was this decision which was eventually appealed to the Supreme ^ 
Court of the United States and decided on May 17, 1954« The appeal was 
basc»d on the claim that the segregation of the races in public schools 
under permissive or mandatory state laws deprived the plaintiffs of equal 
protection of the laws under the Fourteenth Amendment* The court referred 
to the intangible considerations that had been prominent in the Sweatt and 
HcLaurin cases and saids 

Such considerations apply with added force to children in grade 
and hifi^i schools* To separate them from others of similar age and 
qualifications solely because of their race generates a feeling of 
inferiority as to their status In the comaunlty that may affect their 
hearts and minds in a way unlikely ever to be undone, 

Ve conclude that in the field of public education the doctrine of 
"separate but equal** has no place* ***we hold that the plaintiffs are**.* 
deprived of the equal protection of the laws guaranteed by the 
Fourteenth Amendment*'' 5 
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In the companion case of Boiling v» Sharpe1 6 involving segregation in 
the publio schools of the Ustriot of Columbiay a denial of due process of 
law under the Hfth Amendment was claimed. In finding for the plaintiffsj 
the court statedi 



In view of this Court's decision in Brovn v. Board of Education 
that the Constitution prohibits the states from maintaining racially 
segregated publio schools, it would be unthinkable that the same 
Constitution would impose a lesser duty on the Pedexral government J 7 

Once the Supreme Court had made its decisioni it became the duty of 
the lower courts to interpret and implement the decision as oases were 
brought* It became obvious that there were sevezral areas needing attentioni 

1* The specific details of the decision had to be developed, 

2» The lower courts would have to interpret the "deliberate speed" 
statement* 



5« The lower courts would have to examine motives and backgrounds 
in order not to permit the decision to be defeated by a variety 
of subterfuges* 

4* Appellate courts would be placed in the position of judging the 
effectiveness of compliance ordered by lower courts* 



Soon after the Brown decisions, a federal court for Arkansas con- 
sidered the problem of reasonable implementation of the Supreme Court 
decision, vAen it held that all problems relating to administration or 
arising from physical conditions of the school plant, ti^ansportation 
systemi personnel, and attendance areas should be considered by the court 
in determining the adequacy of a desegregation plan* 18 In arx)ther early 
case, the court said that it was the school's duty to put the Supreme 
Court decision into effect and to solve any problems arising from this 
process* In determining that a desegregation plan starting in 1954 and 
promising complete integration by 1963 was adequate, the court said that 
sohool authorities must exercises 



* * *good faith and must consider the personal 3d^ts of all 
qualified persons to be admitted to free publio schools as soon 
as practicable on a non-discriminatory basis, and the publio 
interest must be considered along with all the facts and con- 
ditions prevalent in the school distriot*^^ 

Not all co\u?ts were anxious to follow the Brown decision* Hie 
Florida Supreme Court, for example, denied a prayer for a writ of mandaiaus 
to compel the University of Ploirlda Law School to admit a Negro "pending 
the determination of whether time was necessary to make adjustments and 
changes in the university before admitting Negro students* "20 a federal 
court held that persons attacking school statutes as being unconstitutional 
attempts to avoid desegregation must exhaust administrative remedies, but 
such remedies had to be adequate «21 
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Many attempts have been made to block or subvert the Brown decree* In 
a Louisiana case a federal court found that the administrative remedy of 
dissatisfaction with the superintendent's school assignment of a child under 
the state assignment statute was Inadequate as a nart of an Invalid legis- 
lative plan for maintaining a dual school system*^^ fp^e use of geographic 
zoning of schools as a device to prevent desegregation was struck down in 
an Ohio case in the federal courts « The court saldi 

Where established by the Board of Education for the first time 
in a city of a zoning system with a gerrymandered districts set up 
in two separate partSf designed to embrace the entire school popu- 
lation of the cltyi brought about as a subterfuge to segregate 
Negro children who had been admitted to schools \Aere only white 
children had been admitted before, such zoning is in violation of 
the decision of the Supreme Court of the United States t^J 

Some schools scu^t to escape desegregation by asserting the over- 
crowding of school facilities • In Willis v. Walker the court ordered 
school authorities to admit Negro pupils to county schools by Peb3:uary of 
the next year* The court agreed that overcrowding of existing facilities 
are conditions to be taken into conslderatloni but also stated that it 
was no defense for unlimited delay* The court also saidt 

There must be compliance with the Supreme Courtis mandate for 
racial integration in the schools at the earliest possible date, 
and good faith of school officials alone is not a test«24 

The United States Supi^eme Court Itself confronted in Cooper v* Aaron 
the question of delaying compliance with the Brown decision pending further 
challenges and efforts to nullify the court *s holding that enforced racial 
segregation in the public schools of a state was unconstitutional denial of 
equal protection of the laws* The Supreme Court held that the local district 
court I after analysis of relevant factors and extenuating circumstances, 
shall require a prompt and reasonable start towa3:rd clesegregatlon of public 
schools} and "to take, such action aa was necessary to bring about the end 
of racial segregation with all deliberate speed*" With regard to local 
popular hostility to racial desegregation as a Justification for delay, the 
Court saidt 

The time has not yet come in the United States when an order of 
a Federal Court must be whittled away, watered down, or shamefully 
withdrawn in the face of violence and unlawful acts of individual 
citizens in opposition thereto* 25 

A major question that faced the local Federal Courts in carrying out 
the school integration mandate was the determination of "good faith" plans, 
A United States Court of Appeals decreed that although the federal district 
judge should not take the fomulatlon of a desegregation plan out of the 
hands of school authorities, he had a responsibility to determine not only 
if a plan is offered in good faith but if it is reasonable in all its aspects *26 
In 1959 in harmony with this decision, the district court in Evans v* 
Buchanan found that the Supreme Court decision did not require total dese- 
gregation immediately but allowed a more gradual transition if circumstances 
required* The court Included among these circumstances problems with build- 
ings, teacher personnel, transportation, finances, varying educational 
achievement, and the Impact of integration on a predomitiantly Southern 



iS6ol©ty# On this b^sisi tbo court approved a desegregation plan providing 
for desegregation on a grade^by-grade baeis over a period of twelve years 
beginning with the fall of 1959«27 

As the process of school desegregation continued into the early 1^60^ Sf 
many states remained reluctant to yield to the court's mandate i One of 
those was the state of Louisianai in which interposition statutes were 
enacted ♦ In tfnited States v> State of Louisiana the Supreme Court found 
invalid the statutes which asserted that the decisions in school segregation 
cases were a usurpation of state power^ and interposed state sovereignty 
between the courts and the schools* The court statedt "Ti>e conclusion is 
clear that interposition is not a constitutional doctrine • If taken ser- 
iously, it is illegal defiance of constitutional authority, Another 
problem was confronted in the Boson case in which a plan of desegregation 
provided for local option elections as to the continuance or abolition of 
a dual school system. The court struck down the plan in declaring that the 
enforcement of constitutional ric^ts could not be made contingent upon the 
result of any election.^? In theNew Rcchelle case, the court decreed that 
the plan for desegregation could ftot contain provisions requiring recom- 
mendationd of classroom teachers and principals as to ability to perform in 
an academically satisfactory fashionbefcre pupils could receive permission 
to transfer • 50 

With the passage of time* the courts increasingly began to press for 
greater speed in the desegregation of public schools. The appellate court 
in Wheeler Vt Durham stated that Federal district courts, before approving 
desegregation plans, should require an immediate start toward the tezmin- 
ation of discriminatoxy practices^ with all deliberate speed in accordance 
with a specified time table»5' in another case, the Fifth Circuit Court 
of Appeals was diopcsed to limit the lower courts* discretionary powers by 
decreeing that the amount of time available for transition from segregated 
to desegregated schools becomes more sha3?ply limited with the passage of 
years since the first and second Brown deoisicns«32 

As we approached the mid-point of the decade of the 60*s, the courts 
continued to exert increasing pressure toward school desegregation. Atten- 
dance areas, which in some earlier cases had been approved, were now struck 
down* This was true in the Manhasset case in which the court held that a 
small attendance ax^a including 100 per cent of the Negro population of the 
district and less than one per cent of the whites, coupled with a rigid 
no-transfer policy, constituted a state-imposed segregation system. 35 
Similarly, a fx^e option plan in another case was struck down. This involved 
a plan under which a pupil whose race was in a minority in a given scjhccl 
could not be required to attend that school, but that he was to be permitted 
to transfer to a school in which his i^ace predominated. M in a Florida case. 
Board of P ublic Instruction of Duval County v. Braxton . 55 the court under^ 
took to outlaw the assignment of teachers on a racial basis, and even went 
further by ordering that".. .defendants shall... set a target date by when 
Negro teact^ers in each school in the system should approximate the percen- 
tage of Negro teachers in the entire system." An example of Appellate Court 
irritation ai^the lack of progress in local school integration was seen in 
Ball v. Weat' o in which the court declared that the time had run out for the 
District Court to temporize in order to arrive at a solution that may satisfy 
a school board vAich had ignored its duty to make a prompt start tovrard 
desegregation. The court saidt "Where neither the school authority nor the 
district court has accepted its responsibility, it falls to the lot of the 
Court of Appeals to direct the district court to fashion a plan." 



66hool8«77 HoweveiTi a petition ohallettging a board^s adoption of a pupil 
assignment plan was dismissed for failure to exhaust remedies available at 
the local boaj^d level«7^ It did reach the level of the Cotmnlssioner of 
Sducation \&c dismissed the petition* fie held that the plan for pupil 
assignment was reasonable rather than discrj.minatory« Some schocl patrons 
had attacked the idea as an unreascnable abuse of the IocaI board ^s author! ty^ 
saying the plan was motivated by expediency and bias and ohar^teris;ed by 
acts of favoritism and deceit* One court stated that it would examine any 
action of a public body which had the effect of depriving students of oppc3> 
tunlty to obtain an education or that could defer a student ^s learning* 

Courts have come to grips with the matter of ability grouping of etUf 
dents* Disoirimlnation among students by separation into study groups of the 
accelerated and slower students was held to be reasoriable and a proper 
exercise of board power *79 a court supported a student assignment plan 
based upon intelligence levels achievement scores t or on other aptitude 
data*QO Criteria for admission of students to the "academic currloulum" 
are useful and proper .Q' 

In addition^ conflict is revealed in examining oases about such matters 
as the validity of xrules prohibiting students from attending purely social 
functions on nights immediately before a school day* Tl^ere is conflict about 
how specific regulations may be regarding homework* It seems that almost 
any board rule which states that a student "must do a certain task between 
stipulated hours" falls outside the realm of reasonableness* All a boa3?d 
rule can really state legally is that students are expected to perform some 
school tasks at home* 

It is clearly beyond local board authority for it to ash of the teachers 
that they assign themes on such topics as "V/hy Students Believe in* * *** or 
"Why Students Disblieve in Religious Devotions*" OEhe courts have interpreted 
the "neutrality" portion of the First Amendment as identifying the rule of 
the teacher as strictly that of one charged with the responsibility of main- 
tainlng proper order when religious exercises sm conducted* Ko teacher is 
to be called upon by the board to select vdiich prayer is to be said nor to 
choose any readings to be used* The students themselves must determine 
what should be done in such circumstances* 



Significance of the Criterion 

In many of the cases it is often not the reasonableness of any provision 
of laws vdilch is the real issue but the reasonableness of other school regu- 
lations or the wisdom of personnel carrying out the provisions* According to 
testlttocy taken at some board hearings » the "reasonable grounds" premise 
actually means in practice sufficient j^stifioation for school authosdties to 
believe the defendant student to be guilty of the alleged rule violation* 
Vbder even minimum cognizance of "due process*' it must be the impartial courtf 
acting as umpire^ which decides yhicb rule or prohibition is or is not Ma^^ 
sonable* After exhausting administrative channels available to himt the 
student who believes be has a basis for complaint of violation of his 3:le^ts 
by a governing board imist seek relief from the courts* It Is the courts*^ 
and the courts alone~which decide \diether board rules asee reasonablSf ere 
administered falrlyt and are such so as to directly related to instruotion*^^ 
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RACE RELATIONS AND THE SCHOOLS IN THE UNITED STATES $ 

LAW AND POLICY 

Dr« Gordon Foster 
South Florida School 
Desegregation Consulting Center 
University of Miani 



Dr* Stolce in his presentation has concentrated on the le^l aspects 
of race relations in American scboolst and it is my Intention to deal prl** 
uarily with the policy aspects* That ls» to argue the Inherent togetherness 
of the legal and policy aspects of most facets of our social system} to pre^ 
sent a few of the trends and Ifcsues having to do with public and social 
policy relative to de Jure and de facto school segregation! and, hopefully, 
at the same time to suggest a few viable models of institutional and commun** 
ity actions that mi^t or are likely to be brought to bear on these issueSf 
using both legal and extralegal leverage Si 

I am assuming, of course, that today* s audience- ^composed as it is of 
hl^ly responsible school officials, professors in education, school atto^N^ 
neys, and other miscellaneous dignltaries-^has some unity of purpose in 
wishing to bring to an end the dual school system in the South and in wishing 
to see some reasonable solutions proposed to the most difficult problems of 
de facto segregation faced by the larger urban centers particularly of the 
North, but also increasingly in the South* 

As intelligent American citizens and decent human beings, we undoubt- 
edly sense that it is to our great economic, political, and moral advantage 
to make more than ^deliberate*' speed in the school desegregation process* 
It is no empty threat to suggest that unless such progress is made, and 
made rapidly, we are inviting disorderly rather than orderly, legal proce- 
dures and in many cases a violent and socially disrupting fragmentation of 
the American community itself* 

The legal and policy aspects of race relations in schools are becoming 
more closely interrelated* It is becoming appax^nt that legal problems— or 
for that matter, any administrative or policy problems— in education can not 
be profitably disassociated from contemporary social forces in the larger 
community* Although much of its worth lies in its p/tubllity, law is no^; a 
rigid, isolated entity but has a reasonably dynamic quality, often maintaining 
a balance between the forces of relativity and penuanence in the society. 

School administrators who have had the experience of teacher walkouts 
during recent periods of collective bargaining or professional negotiations - 
are well-aware that the Immediate, extralegal social aspects of these con- 
frontations are as crucial as the legal ones. As one nearby Florida superin- 
tendent put it, "When the teachers are out for a walk, it isn^t too important 
whether they're out legally or Illegally} the fact is, they're out." 

The excellent NBC television documentaty of October 2? Justice for 
All" — concerning legal help for our country's poverty-stricken peoples 
presented very forcefully the proposition that such cherished ideals of our 
democracy as law, order, equal protection, and due process are rendered 
meaningless unless they encompass an operational concept of social Justice — 
or I should say a reasonably current operational concept of social Justice 
Q because we do live in a society of rapidly changing cultural and social 
ERJC values • 



Narrator Edwin Newman ended the show with the statement that a solution 
(to the problem of legal aid to the poor) Is essential ^'because In a country 
^vemed by laws all must have equal access to those laws«'^1 

"It is also eseentlalj** continued Newman, "because it offers legal 
procedures as a substitute for de^monstratlons and riotst Host of all| it is 
essential because It is a matter of simple justice* Thus, it would seem 
that the legal problem of a man*e stealing a loaf of bread is made increas- 
ingly complicated by the social problem of his hunger* 

The Brown decisions of 1954 and after? were every bit as much^ social 
documents as logal ones and in considerable part were based on research 
findings in the social sciences. The decision cf the Fifth Circuit tit S* 
Court of Appeals in the Jefferson County case4| of Judge Simpson in the 
Braxton case5 in Duval County, Florida i and of Judge Wright In the Hob son y» 
Hansen case^ in Vashingtont D* C* were not only legal interpretations of the 
earlier Brown segregation decisions but admonitions to school authorities 
that Constitutional guarantees of due process and equal protection under the 
law may In fact compel them to take positive social action in eliminating 
racial imbalances In the schools or in providing remedial educational oppor^ 
tunities for students disadvantaged by past inequities of the dual school 
systemi . as well as ending the dual structure itself* 

The trends and issues having to do' with public and social policy re- 
lative to ^ jure and de facto school segregation can essentially be grouped 
under the same three general axean that are dealt with in the HEW guidelines! 
student assignment | faculty and staff employment and assignment | and school 
facilities and the educational program* Because of time, it will be feasible 
to discuss only a few of the most significant of these trends and Issues* 

In pupil assignment trendsi In spite of the Jefferson County decision 
and the Supreme Courtis refusal of October 9th to review the casoi the inte«- 
gratlon of classrooms across the 1? southern states continues to move very 
slowly* While desegregation statistics are not yet availabl'i for the current 
school yeari it is unlikely that as many as fifteen percent of the Negro 
children in the South will be enrolled In Integrated schools In spite of the 
notable progress certain areas such as Louisiana are making* Atlantai for 
example I reports 84 percent of all Negro children still in 39 all-Negro 
schools} 28 Atlanta schools are 100 percent white and an additional 39 are 
more than 90 percent white*? 

Congressional sentiments-made evident during the past summer in debate 
on the Green Amendment to the Elementary and Secondary Gducation Act-^seems 
to be leaning toward the use of national compliance measures to compensate 
for the alleged desegregation hardships imposed on the South* This is first 
made evident by the current racial survey being conducted on pupil and staff 
assignments in the larger districts of the North and Vest by the new BEW 
Office of Civil Bleats under Peter Libassl* It is likely the compliance 
staff will review such pi^tices as gerry-manderlng of attendance zones i 
unequal educational facilities and opportunities for ghetto schoolsi and 
dis.>rlttination in the assignment of teaching staff S| including eventually 
supervlsoxy and administrative personnel*^ 
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It io a bit difficult to belleve» howeveri that the federal govem- 
ment could soon exert any legal presauros against de faoto segregation when 
ounently court decisions are running at least 4 to 1 for the position that 
school boards have no affirmative constitutional duty to affect racial 
balance vfaere housing patterns are otherwise* 

I^^re0peotive of what happens in the courts or In Vasblngtoni several 
northern consnunities are making responsible efforts to fie^t their de facto 
problems in a nuinber of ways Bart ford i Berkeley i San Francisco i Chicago i 
and Hilladelphia among others* 

(there are several major issues related to the desegregation of stu- 
dents* First I the relative merits of open enrollment or free choice plans 

coQ|)ared to the establishment of socially balanced attendance zones* Ou3^ 
experience in the work of the Desegregation Center indicates that most free 
choice plans have become increasingly ineffective* In fact^ many NegroOSf 
at first enthusiastic about the possibilities of open enrollmenti have 
sou^t academic and social security In a return to all-Negro schools where 
a choice Is permitted* The more millltant Negroes are for one reason or 
another-- often in aotivet and in some casesf violent opposition to inte- 
grated facilities* At the same time, few whites volunteer to attend pre- 
dominantly Negro schools* 

Reasonable and prudent racial balance can be achieved in many areas 
where e^etto housing patterns do not lock out all possibilities for maneu- 
vering* School officials have the opportunity to help stabilize i^sldential 
communities by establishing pupil assignment ratios by race for all schools 
in the area similar to the area*s general population balance* Such balancing 
does not have tp be over an entire metropolitan area but can cover regional 
Bones* 

To give an example i if a white family living in one area of South 
Bade County finds its nearest school desegregated with an influx of 20 per-* 
cent NegroeSf they will not find it particularly advantageous to move to 
another section of South Bade County to avoid this if all schools in the 
South Dade area have approximately the same racial balance* And in the case 
of secondary schools 9 such a balance mi^t be worked out without a prohi- 
bitive amount of bussing* 

A second issue in pupil desegregation is the validity of the neigi^ibor- 
hood school concept and its concomitant administrative policy of *^no bussing" 
to achieve raoial balance* In spite of the impressive arguments for the 
neie^borhood school idea and its seeming legal impregnability 9 there are a 
few straws in the wind which may indicate some changes* 

At the AASA convention in Atlantic City last winter (Febnmxyt I967) 
several prominent speakers, generally not professional educators, questioned 
the appropriateness of neighborhood schools in lig^t of some of our recent 
difficult urban social problems* Dr. Conant, probably the most influential 
spokesman on American education today, was recently quoted as urging "a 
massive reorganization of attendance zones to help American hi£^ school 
students become true instruments of Saturday democracy, both academically 
and socially. "9 
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Judge Wrist's deolelott In Hobaon Vt.Hanaen i^^ of coursei ''deolared 
de facto segregation unconstitutional ^ and ability (p^uplngi as practiced 
In the publlo sohools of VashlngtoniB* C«t a fatal deterrent to the educa*- 
tlonal developoent of Hegro children. 'I 

One of two quotes might be given from decisions favoring board action 
to alleviate racial imbalance • The first > from Blocker y> Board of Educatlon tl^ 

While it is true that other federal courts have arrived at 
the conclusion that school boards are not required to take affirm* 
atlve action to end racial Imbalance i this doctrine seems to be 
in a state of diminishing foirce, if not cutri^it erosion. 

And from Barksdale v. Springfield School Ccmmittee i1? 

Baoially Imbalanced schools impair the quality of educational 
opportunity guaranteed to Negro children by the Fourteenth Amend- 
ment. •* The Neighborhood school plan of school attendance» while 
not unconstitutional per se . must be abandoned or modified when 
It results in segregation in fact. 

The most energetic pressures to end de facto segregation will pro- 
bably emerge fromt 0) continued behavioral science research studies such 
as the Coleman reportH which indicate the necessity of integrated schools 
for quality educatlont (2) litigation of every variety designed to provide 
equality of education for Negroes in the metropolitan areasj and (3) the 
raw forces that can be brought to bear by both legitimate connrunity groups 
and mo2^e x^lcally inspired black power groups whose violent tactics often 
seem to bring results. Kipling once wrote t 

It is not leaimingi grace nor geari 
Nor easy meat nor didnki 
But bitter pinch of pain or fear 
That makes creation think. 

A third issue in pupil desegregation is the threat to academic stan- 
dards that integration poses to white schools in the South or suburban 
schools in the North. Vhlle it is probably true that the median achievement 
scores for a school being Integrated will drop» there is no indication that 
the median scoires for the white incumbents will drop or the scores for the 
incoming Negroes. On the contrary, there is considerable evidence that both 
groups are likely to Impirove over previous records. 

There are several major Issues involved in faculty and staff employment 
and assignment. Flrsti cbould staff assignment to schools where the majority 
are of the opposite race be voluntary or Involuntary? Legally, ther^ is no 
problem here but many administrators feel that staff i&orale is impaired if 
these assignments are Involuntary. The same problem is found in the North 
in coercive assignments to Inner city schools. Faculty desegregation in 
the South is being given strong emphasis by the HEVT compliance section. 
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A second oajor ledue in this &rea is the adequaoy of teacher prepa-* 
ration programs in respect to etaployment in integrated schools or Inner city 
schools* One is quite safe in asserting that the preservlce preparation of 
teachers in this regard is woefully inadequate* 

The fate of Negro administrators is a third issue In staff employment 
and assignment* As Kegro schools in the South are phased out» many Negro 
principals are also being phased out of authority positions* The South is 
not yet ready to assign Negro principals to positions as heads of desegre- 
gated schools but the day is coming* !Prainlng programs must be implemented 
by universities and school systems \^ioh will take promising young Negroes 
where they are and prepare them for positions of leadership which will 
eventually be open to them* 

Schools of education must face up to the tremendous task of preparing 
young teachers to work in multi-cultural schools and inner city schools or 
they are going to be bypassed in the preparation process. And p3»>fessional 
organizations of teachers must exert some leadership in the desegregation of 
faculties because school boasrds need nelp in this process* 

These are numerous questions to be answered in the area of school 
facilities and educational programs* First i what is the proper level of 
expenditures for desegregated schools in the South and ghetto schools in 
the North? The Wright deoision makes it clear that the Constitution man- 
dates equality in the allocation of educational resources — an equality 
that we thought was achieved under the separate but equal doctrine but 
which was only a nytht 

Secondi is there validity in the educational park concept in terms 
of both cost and quality? 

Thlrdi what is the proper approach to the education of Negroes? There 
are perhaps three lines of thinking here. First i the Booker T« Washington 
idea of self-Improvement linked with accomodation and submission* This is 
losing ground vdth many educators* Second, the acculturation of the minority 
group* Unfortunately I this panacea doesn^t come to grips with the Negroes* 
hatred of the "man*' and of himself, and it leaves white prejudices completely 
untouched* 

Perhaps the best approach is the education of Negroes for the acquisi- 
tion of pov/er — political, social, and economic power. Only through the 
gaining of an adequate self-concept can the Negro personality and identity 
be restored to its rigjitful status* Unfortunately, this approach is the 
most threatening to the majority group and for that reason the least likely 
to be followed • 

The recurrent question of whether segregated schools can truly give 
equal educational opportunity to their clients remains debatable. Even if 
they cannot, it is clear that the opportunity can be a lot more equal than 
it has in the past. 



In nummary, thete are toany difficult issues involved in school segre- 
gation some of which are probably insoluble over a limited period of time* 
In spite of thlsi there id evidence that where intelligent school officials 
of good will and responsible community groups work together toward reasonable 
goals some progress can be made* In the final analysisi the arrival of the 
integrated educational establishment will probably be an act of faith* 
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MEDIATION, PACT FINDING, ARBITRATION 

Reynolds C# Seitz 
Professor of Law 
Marquette University 



I have been asked to deal with those developments in the field of 
collective negotiations which have to do with resolving the impasse if 
one arises* 

This, of course, means that I am to discuss t 



Mediation involves calling a competent person in who will attempt to 
bring the parties together* When he is called upon he will make himself 
familiar with the demands and the position of each party* He will sometimes 
meet with each party separately* At other times he will call the parties 
together* Without violating confidences he will advise the parties as to 
what he thinks will produce a settlement* He will untlmately make his 
recommendations to the parties* His recommendations are not binding* 

Most of the statutes that are being passed in support of collective 
negotiations invite but do not require the parties to try mediation if an 
impasse airlseSf If voluntary bargaining is conducted the parties can 
agree to try mediation* 

If the impasse remains after mediation or if mediation is not tried 
the statutes supporting collective negotiations require the parties to 
submit the matter to fact finding* Ihe statute usually prescribes the 
method of appointing a fact finder* In Wisconsin, for example, the fact 
finder or the fact finding board is appointed by the Wisconsin Etaployinent 
Relations Commission* 

Tinder the various statutes the fact finder conducts hearings and 
ultimately issues recommendations* These recommendations are not binding 
on the parties* It is the hope that the recommendations will enlist the 
support of the public and make it difficult for the parties not to comply* 
In Wisconsin a remarkably hi^ proportion of the fact finder's recoimnen- 
dations have been adopted* 

A most interesting aspect of fact finding is the extent of the power 
of a fact finder* A fact finder is not necessarily confined to a recow- 
mendation based solely upon what the parties discussed at the bargaining 
table* He can take judicial notice of certain matters which empower him 
to call for additional evidence* This I did in a recent case I heard in 
Milwaukee - the longest and most complicated yet heard by a single fact 
finder under our Wisconsin statute* I refer to an impasse between the 
Milwaukee Police Association and the City of Milwaukee. One of about 25 
different issues was, of course, the question of salary* I held that in 
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connection with such issue I wanted evidence on the status of police 
education and training* I explaitied that it migjit be that I would feel 
a raiso justifiedi but I mi^t also feel that some additional in-service 
education was necessary* The City objected violently on the ground that 
education had not been discussed at the bargaining tablet I stuck to ny 
position. The evidence came in and the City ultltaately recognized that 
the publloi the newspapers and the WERO was with tte. (Incidentally ny 
recommendations were followed almost 1005^0 

The task of a fact finder cannot be so narrowly construed as to 
prevent an effective, solution to the impasse that called his service into 
being. By implication a fact finder has power to take evidence and offer 
solutions under the yardstick of what is reasonably pertinent. 

Since in a sense the fact finder actually represents the public 1 
feel that oftentimes he must ask for evidence on matters which may not 
have been discussed at the bargaining table. I felb actually obligated 
to take ;judlolal notice of the wealth of discussion by the most prominent 
of authorities on the relationship between police education and the kind 
of force desired. I felt that salary alone would not produce that force. 
I, therefore, ordered the evidence to come in and finally made certain 
suggestions for improvement. 

A fact finder does not, of course, have implied power to ask for 
anything that comes into his head. For example, assuming that pensions 
were not an issue in the Police case (they actually were), could I have 
required evidence on pensions if there had been no bargaining about the 
matter. I submit I could not unless enough authorities had written about 
the need for better pensions in order to upgrade police. If that had 
been the fact I could have taken Judicial notice of it and should in the 
Interest of the public require the evidence. 

Another important power of a fact finder is to make his recommenda-* 
tions retroactive. Fact finders in Wisconsin have done this. Ihe argument 
of a municipality against such power is that unions will be induced to go 
too fi^quently to fact finding. But if the power were denied the union 
would be under the gun to accept a last offer or tempted strongly to strike. 
And it should be remembered that fact finding is designed to deter against 
strikes. 

Finally, I want to talk about arbitration as a method of resolving an 
impasse. To date there is no provision in any statute that I know of to 
call in an arbitrator to write binding contractual terms. Ihere has been 
some talk that such provisions ougiht to be written into law. If they were 
I feel certain many courts would not sustain on the ground of an invasion 
of school board authority. 

But there is a type of arbitration clause which I have argued for 
years is legal. It is perfectly proper for the parties to agree to call 
in an arbitrator to render a binding decision if a dispute arises under 
the terms of a contract that has been negotiated. This is an effort to 
settle a type of impt\sse. If an arbitrator is not used in such a case the 
dispute can only be settled by court action or strike pressure. It is 
perfectly proper for the parties to agree that arbitration is preferable. 



Two 1967 cases that have upheld such arbitration clauses in contracts in 
the public employaent field are Local 1227 City of^ Rhino lander j 151 N*V/, 
2d 30 (bMp.Ct^VisJ and Local 955 v> School District ,' 66 IMM 2419 (Mich* 
Circuit Court )• 

In closing I will merely say that the techniques I have described 
are calculated to deter strikes and I am confident they will often do so* 
However f there is no absolute assurance they will* But others are to 
discuss the matter of dealing with a strike if it is called. 



(Che follovfing memorandum wae dieoueeed by 
John £• Olennt Attorney 
Albany, New York 

MHMOR/JMDIM OUTLININO THE 
PROVISIONS OP THE PUBLIC EMPLOYEES' 
FAIR EKPLOYMEKT ACT 



^ The following is a euamary of the eignlfioant provleions of the Publio 
Employee e^ f^r Onployment Act ae they affeot professional employees of a 
board of eduoation# The Aot becomes effeotlve September 1t 19^7* It should 
be understood that in some respeots the Act is less than perfectly olear and 
the following is based on a reading of a statute yet to be officially Intor^ 
protedr Since the Act follows in almost all respeots the recommendations of 
the Taylor Ccmmitteet that Committee's full report is essential for anyone 
trying to understand the statute and is reoomended readings 

A, The Rlfthte Ckiaranteed Teachers 

^^^^^^^^^^^^^^^^^^^^^^^^^^^ 3^ accorded teachers under the statute are twofold* 

First, their ♦'rlj^t to form, join and participate in, or to refrain from 
forming, Joining or participating in, any employee organization of their 
own choosing'' is guaranteed (Section 202)» 

Second, they are given the rij^t to be repwsented by teacher organiza- 
tions for the purpose of ^'negotiating collectively in the determination of 
their terms and conditions of emnloyment, and the administration of grievances 
arising thereunder" (Section 203) • 

B» Certification and Recognition of 
Publio Bnployee Organizations 

Pursuant to the reconmendatlons of the Taylor Committee, the Act per- 
mits some degree of local autcnciny with respect to procedures for according 
recogiiitlon to teacher organization# The statute in effect provides that 
procedures for according recogniilon adopted by a board of education throu^ 
local law, ordinance or resolution will be controlling so long as such pro- 
cedures have been submitted to the Public Quplcyment Relations Board (PERB) 
and the PEBB has determined that they are substantially equivalent to the 
provisions and procedures set forth in the Act with respect to state 
employees (Section 212) #1 

The Umltations placed on the local boards as a result of the require- 
ment of 6i*st5W)tial equivalency with procedures for state employees are at 
leaet tollomt^ 

1 • The procedures probably must be determined after consultation with t 
interested teacher organizations ( 8 206). 

Boweter, the obligation to consult does not appear to require that the local 
boib^ oheducaii^^ interested teacher organizations but 

only that such organizations be consulted^ 



r 



2i The definition of the appropriate unit muet ooxwespond to *'a 
comunlty of interest among the employees to be included in the unit*^ 
(Seotion 20? (l)(a))i Although the statute provides several others 
standa3Jd6 for determining appropjJiateness of the unit, it would seem 
that the only one of significanoe with respeot to teaohers is the require- 
ment of a cotfflfluttity of interest* The Aot neither requires nor precludes 
inclusion of supervisory personnel in the negotiating unit. In f aot, the 
Teylor Conmlttee Report speoifioally refers to teaohers as a possible group 
as to vhich inclusion of supervisory personnel might be appropriate, 

5. The teaoher organization met affirm that it does not assert the 
right to strikt> (Seotion 20? (3)(b)). 

In certain other significant respects, the local board of education 
would not appear to be under any such mandate. The most important of these 
are i 

matter of exclusive representation ^ The Taylor Committee 
specifically decided not to make any recommendation wibh respect to the 
question of v*ether there should be exclusive representation in public 
employment. Instead it left this matter, for the time being at leasts for 
further study by the PERB and for decision at the local level. It iS| 
however, clear from the Taylor Committee Report that exclusive represen- 
tation is permissible and the Report contains a useful discussion of the 
argents in favor of exclusive representation* It would appear that the 
reasons givisn by the Taylor Committee for not recommending exclusive repre- 
sentation at this time related to certain unit problems which may exist in 
some areas of public employment but which would not appear to be applicable 
to teachers. Local teacher groups are in a good position to argue that it 
is clear that had the Committee been dealing with a statute strictly for 
teachers, it would have recommended that there be exclusive representation^ 

2. How representation status is to be determined . The Act merely 
provides that a board of education is authorized to ascertain the teachers' 
choice of orgBnization as their representative "on the basis of dues de- 
duction authorization and other evidences, or, if necessary, by conducting 
an electicn^^ (Section 207(2)), Thus, if a board of education so decides, it 
may accord recognition strictly on the basis of evidence of membership in 
an organization without the holding of an election* 

C. Ri^As, Accompanying Certification or Reccffllticn * 

Irrespective of whether recognition Is accorded pursuant to local 
procedures or, in the absence thereof, an organization is certified pur- 
suant to procedures established by the PERB, th$ Act guarantees that organ- 
Izatlona recognized or certified pursuant to the Act shall have the fcllcv/iuf; 
rights t 

1* To represent teachers in negotiations and in the settlement of 
grievances (Section 208(a)) j 

2. To membership dues deduction, upon presentation of dues deduction 
authorli&ation cards eigned by individual teachers (Section 206(b) )| and 



% To unchallenged representation status for the following pe3^odt 
Assumitig recognition is accorded sometime prior to the budget submission 
date in 19661 unchallenged status would automatically run until 120 days 
prior to the budget submission date in 1969 orf if the parties so agree, 
for a further period > but no longer than 120 days prior to the budget 
submission date in 1970 (Section 208(c)), The '^budget submission date" is 
defined as July 1 in the oase of city school districts and the date of the 
"annual meeting" in the case of other school districts (Section 201 (2 )• 
It is not certain at this time what effect will be given to recognition 
accorded prior to September 1, 1967f and it would appear advisable that 
any group recognized prior to that date secure a reaffiimatlon of recogni- 
tion some time subsequent to September 1 .3 

D. The Scope of Negotiations 

^he statute provides that public employees shall have the right to be 
represented for negotiations with respect to "terms and conditions of 
employment.*' This term is defined in the statute as meaning "salaries, 
wagesi hours and other terms and conditions of employment*' (Seotion 201(5)). 

It is impossible to delineate precisely the areas of concern to teachers 
which vdll be held to come within this definition. However, based on exper- 
ience in states with similarly vague definitions of the scope of negotiations, 
It is our opinion that the definition at least includes the following! 
salaries, grievance pacocedures and arbitration, the teaching year, teaching 
hours, teaching load, class si^e, the use of aides to relieve teachers from 
non-teaching duties^ assignments, transfers, promotions, teacher evaltiations, 
teaching faollitiest the use of school facilities by teacher associations, 
salary and conditions of work in suzaaer and evening school and on federal 
projects, leaves of absence, insurance, protection of teachers, and adminis- 
trative internship programs. A useful piece of evidence for the purpose of 
persuading a board of education that certain matters are negotiable has 
recently been provided by The American Association of School Administrators. 
The AASA, in a document entitled "School AcUalnistrators View Professional 
Negotiation*' has taken the following position on the appropriate scope of 
professional negotiations t 

**The AASA believes negotiation, in good faith, may well encompass all 
or some aspects of policy governing suob items as 



1 • Curriculum 

2. Inservloe education 

3« Personnel policies 

4« Teaching assignments 

5« Transfers and promotions 

^« Heorultment of teachers 

7« Discharge and discipline of teachers 

84 Provision of physical facilities for teachers 

9* Grievance procedures 

10» Recognition of the negotiating team 



11* Lunoh and rest periods 

12« Salaries and wages 

13« Welfare benefits 

14« Class size 

15* Leaves of absence 

l6ft Sxpiratlon date of negotiation agreement 

17. Other mutually agreed-upon matters whioh direotly affeot 
the quality of the educational program* 



Mat^ asi^as of teacher concem^ such as curriculum and textbooks > involve 
matters that are usually not best handled in once-a-year negotiations deal-* 
ing with fiscal matters^ Negotiating sessions of this character are hardly 
the appropriate time for discussing whether a particular textbook should or 
should not be used, floweveri it is appropriate to negotiate procedures for 
teacher Involvment **** on a year round basis in the deoision-making pi^ocesa 
on such subjects* An example of this approach is a provision of the agree- 
ment in Qulncy, Mass* establishing a permanent committee to ^'consider all 
proposals from any source respecting our3^1culum9 teaching methods i aids and 
materials^ educational faoilitiesi design and equipment of new and remodeled 
school construction and any other matter pertaining to the improvement of 
the educational programs carried on or proposed to be carried on in the 
Qulnoy public schools*** 

E* Impasse Procedure s * 

As in the case of recognition procedures, the Act provides for possible 
local initiative on impasse procedures* However, in contrast to the pro- 
visions with respect to recognition, agreement with the recognized teacher 
organization may very well be a preirequlslte to those procedures being con- 
trolling (section 209(2))* 

!Ihe flK)st Important featUM of an adequate Impasse machinery Is pro*- 
vision for utilization of the services of impartial third parties for media-- 
tion and/or fact finding* Seleotion of impairtial third persons can be made 
in a number of ways) agreement by the parties on an ad hoc basis when the 
Impasse develops, appointment by an outside agency such as PKRB, or initial 
agreement by the parties on a panel of named persons from vAiich one or 
several will be chosen in the event of an impasse* 

It may also be desirable to provide in the impasse procedure that any 
initial recoxonendaticns by a fact finder be designed to provide a framework 
for settlement without attempting to presosriLbe the total and exact terms of 
agreement* Such reccmmendatlona would first be made privately to the parties, 
the fact finder retaining Jurisdiction for a specified period of time during 
yihich the parties would try to negotiate an agreement. Failing total agree- 
ment, they would return to the fact finder for recommendations of a laore 
specific nature covering the matters still in dispute. If the paxties were 
still unable to reach agreement, these recommendations would be s^e public. 
If local impasse machinery providing for fact finding has been established 
and an impasse exists after recotm&endatione for settlement have been made by 
a fact finder, the Act provides that the PE31B shall have the power to take 
whatever steps it deems appropriate, including the making of its own recom- 
mendations after giving coAslderatlctt to the findings of fact and recoamiett- 
dations of the parties or fact finding board, but it is not authorized to 



appoint another faot finding board ( 8 209(5)(d))i In the event that the 
impasse still exists thereafteri both the superintendent of echools and the 
employee organization are eaoh requlredf within five days of receipt of the 
above recommendation t to submit to the ioBXd, of education its recommendation 
for settlement* 

In the absence of locally *agreed-upon Impasse procedures ^ the Act 
provides for the following steps; 

1% An impasse is determined to exist if the parties fail to reach 
agreement at least 60 days prior to the budget submission date of the public 
employer! 

2. On request of either party or upon the PERB's motion, the PERB 
shall appoint mediators to assist the parties to effect voluntary reso- 
lution of the dispute} 

% If an impasse continues, the PEEIB shall appoint a fact-finding 
board of no more than three members, such board to have the power to make 
public recommendations for the resolution of the dispute) 

4» If the dispute is not resolved at least 15 days prior to the 
budget submission date, the fact-finding board is required to submit its 
findings to the superintendent of schools and to the teacher organization 
involved atid to make public its findings and recommendations) and 

3« In the event the recommendations are not accepted in whole or in 
part by either the board of education or the teacher organization, the 
superintendent of schools and the teacher organization are each required, 
within 5 days of receipt of the report, to submit to the board of education 
recommendations for settling the dispute* 

Although this memorandum will not revle^w in detail the provisions of 
the statute dealing with penalties for engaging in strikes, it should be 
noted that the conduct of a teacher organization and a board of education, 
both before and after a strike, if one occurs, is of great significance 
\dth respect to possible penalties* The Act provides that the PEEIB, in 
determining whether an organization has violated the no-strike provisions 
of the Act (for the purpose of determining whether the organization shall 
lose the right to dues deduction) is required to take into account "(i) 
\Aether the employee organization called the strike or tried to prevent It ^ 
(ii) whether the employee orgctnization made or was making good faith efforts 
to terminate the strike, and (ill) whether, if so alleged by the employee 
organization, the public employer or its representatives engaged in such 
acts of extreme provocation as to -aotrabt from the responsibility of the 
employee organization for the strike*^ (Section 210(5)(e)* In addition, it 
is arguable that these same conditions must be considered by a court in 
detenalning whether or not to enjoin a strike ( Section 21 1)* Finally, a 
court in fixing a fine for contempt must consider, among other things, 
^'the impact of the strike on the public health, safety, or welfare of the 
comnxunlty*^ and ma^ consider whether the public employer ^'engaged in such 
acts of extreme provocation as to detract from the respottslbility of the 
employee organization for the strike** (Subdivision 2(a) of Section 751 of ; 
the Judiciary Law). 



FOOTNOTF S 



1 . ReooxirsG to the PERB for resolution of a dispute concerning represen- 
tation is available only if such local procedures do not exist 
(Section 205(5) (o)* 

2, The v/ords "at least" are used because it is not entirely clear from the 
statute vhether consistency with procedures which may subsequently be 
adopted by the PERB for application to state employees is also required* 

3« The Act also does not make clear whether there is a similar period 
during \fhich no challenge oan be made if representation status is not 
challenged at the end of the above period. 
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THE NBGOTIATINO COONCIL IN CALIFORNIA 
AN INNOVATION IN TEilCHBEl-SCHOOL BOARD RELATIONS 
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THE BFBKETiBy CASE 

The California Court of Appeal for the First Appellate Distrlot, in 
deoldlng questions of first impression regaarding California's 196^ Vinton 
Act I irecently saidi 

^'Thusi the conclusion is inescapable that the Legislature intended 
to bar representational elections from the field of public school 
employment and expressly rejected the collective bargaining approach 
of having a single enrployee organization represent all certificated 
employees." 

In a footnote to this statement the court added i 

^'Tbis rejection has been recognized as a novel innovation in the 
field of public employment (Section of Labor RelationSf Committee on Lav of 
Government Eiaplcyee Relations, ABA, ^$66 Pafoceedings, p* 151 ( Berkeley 
Teachers Aesooiatlon v# Berkeley Federation of Teachers (9/25/6?) 254 
Advance California Appellate Reports (AiC.A#} 708, 720), 

Plaintiffs and respondents, the Berkeley Teachers Association and its 
officers, individually and in their representative capacities, initiated 
this action for declaratory and other relief against the Members of the 
Berkeley Board of Education and the Superintendent of Schools of the Berkeley 
Unified School Distrlot* The interveners and appellants are the Berkeley 
Federation of Teachers and its President * 

The consolidated appeals involved in this case are from an order 
g3ranting a preliminary injunction and a judgment permanently enjoining the 
Berkeley Board of Education from holding ah election among its certificated 
teachers and other certificated employees to determine organizational repre^ 
sentation on a nlne-metnber ^^Negotiating Council** created by that Boaird of 
Education pursuant to the Vinton Act* 

The Appellate Court affirmed the judgaent permanently enjoining the 
Berkeley Board of Education from holding this election among its certifi- 
cated employees* 

The plaintiff Berkeley Teachers Association and the intervener Berkeley 
Federation of Teachers are each voluntary unincorporated associations com- 
posed of the District's certificated employees* Each organization meets the 
statutory definition of an employee crganlzaiion* (Bd» Code S 15081, subd« 
(a))* The District meets the statutory definition of a public eohccl 
employer* (Ed* Code 3 13081, Subd, (b)). 
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"Where the unauthorized copying dispiaoes what realietioally mi^t 
haVG been a ealei no matter how minor the amount of money involved » 
the interests of the copyrigjrtt owner need proteotion." 

The language **no matter how minor the amount of money involved" flies in the face 
of the oombined consideration of all four criteria and prevents dealing with all 
four criteria in oon;)unotion with each ctheri It seems to be a categorical asser* 
tlcn which » in effect i wipes cut the other three criteria! At the very leasts it 
oreates euch uncertainty as to endanger the meaningfulness of the entire section 
as it was intended to authorize limited copying and reccrding for educational 
purposes* ^ 

As I have stated^ while fair use (and its legislative history in the House 
Report) is not what we really want» we shall live by cur agreement to accept it~ 
provided it is the agreement we made* And we did not make any agreement which 
includes the language "no matter how minor the amount involved*'^ 

In still another aspect i the Report of the House Committee on fair use is 
unsatisfactory and unwise* This arises^ cut of the language in the House Report 
(p*56) discrimlnatcrily restricting fai^ use by educational broadcasts* Both 
classroom and broadcast teachers should have the same ri^t of fair use under the 
copyright law» We reject c»ny unjustified unfairness to educational broadcasters* 



II* THE MEED FOR REASOKABLE USB OF NEW EDPOATIONAL TECHNOLOGIES 

There are many aspects of new technology in which the current bills relegate 
education to the horse and buggy era instead of admitting it into the jet agSi I 
shall mention three in particular" 

(a) The problem is illustrated^ first by the hi^ly unsatisfactory provisions 
of Section 110(2)(B) of the Bouse^passed bill which denies ccpyrii^t uses where the 
work is on a student»activated transmission from a computer or other storage and 
retrieval system* What is here involved is dial access programs 9 computer-assisted 
instructicni and similar new educational technologies « (Oiis section virtually 
bars individualized uses of the newer educational classroom technology whose pur- 
pose is to encourage independent learning activities* This provision is highly 
deleterious to effective teaching as we now know it| and should be completely 
deleted* 

Take for example the foreign language laboratory-- and I use this merely to 
illustrate this type of problem* Schools buy tape-recorded speech patterns for 
students to imitate* When the tape is used on a machine in the room where the 
student Id located (so that transmission is unnecessarv)| g110(2)(D) does not 
apply* Where the tape is used by means of a machine which transmits the sounds 
at a teacher's activation, §110(2)(d) does not apply* But where the identical 
tape is used in the identical machine , but is activated by a student, even if he 
is in the same room with the teacher, this would be foaAidden by B110(2)(d)* Or 
if the student was ill and absent, and tries to make up the lesson later on the 
very same eystemi it is barred* Please bear in mind that we are no^ here necee- 
eaadly talking of copies— -we are using mostly tape we bou^t and paid for, and 
for the very purpose for which it was purchased, £*£*, to be heard by the student 
in order that he might learn by imitating the purchased tape* 

In the language laboratory we use the very copy we bou^t for the only pur« 
pose for which it was bought* There is an internal inoonsistency in the "billt if 
teacher pushes the button, so to speak, the use of oopyri^^ted material on such 
transmission is permissil)ie| if a student does, it is impermissible* 



Education Is Inoreaelngly moving In the dlreotlon of Indlvuallzed leaamlng. 
It Is bsoomlng less and less teachers-oriented and more and more student-oriented* 
The trend Is for the student to take greater responsibility for his learning 
throufiji self-direoted learning aotlvltlefl Instead of formal teaching activities* 
Section 110(2)(l)) is a body-blow to all this* 

(b) As part of thid same teaching problem^ I must refer to a provision of 
S«397» one vfalch falls to distinguish between closed circuit or point-tc-point 
instructional broadcasting, on the one hand, and open channel broadcasting, on 
the other* This is based upon an error of fact* Closed circuit transmissions 
consist of limited, controlled, and non-public systems within the schools) they 
are controlled or closed transmissions not available to the public* It is unreal- 
istic and unreasonable to treat them just like open channel broadcasts which can 
be picked up by anyone who tunes in* 

Consequently, we believe that closed circuit or controlled transmissions 
should be under a new provision which we have proposed to the Congress. 

(c) And thirdly, in this area of new technology, there is the whole gamut 
of problems related to the educational use of computers* I shall not expatiate 
ou them* Our main objective at this early stage in their use ie the insistance 
that 

(i) input into the computer should not be infringement, and 

(ii) such questions as the applicability of "fair use'^ should arise only at the 
output stage* 

This is a highly controversial and unsettled area, and the Senate passed S*2216, 
to create a National Commission on New Technological Uses of Copyrighted Works, 
to consider this problem and also machine reproduction, and their Impact on 
copyright law* 



IIU THB NEED FOR HEASOKABLE ACCESS TO COmiGHTED MATERIALS 

While the pa^blem of educational access to copyri^ted materials is a broad 
and underlying onoi at this point I shall refer only to duration of copyri^t* 

Since our first copyright law in 1790, a renewable term has been the cha3>- 
acteristic hallmark of Amerioan oopyri(^t law« The present law provides for an 
inl'l^iai period of 26 years copyri^t, renewable for a similar period of 28 years 
after which the work goes inifo the public domain* IVdlure to renew puts the work 
in the pMbllp domain ^ter 28 years « 

Current bills would work radical surgery on this tested and unique Amerioan 
policy by adopting a copyrifi^ht pejrtod measured by the life of the author plus 56 

The Ad Hoo Committee urges leetentlon of the present renewal provision of lawi 
a 28-year initial term of copyrlfijit plus a 28-year renewal period* As an alter- 
tuttlvei we favor the fiegister's proposal in his 1961 Reports initial 28-year term 

vllciiirJlf^W^^^^^ 



council* Thent soctlon 13083 provides that the members of the negotiating 
council are to be appointed^ according to the proportionate allotmenti by 
the organizations representing certificated employees • The fomola for 
determining raemberahip on the negotiating council does not take into 
account the tott\l number of certificated employees vho are employed by the 
District* It sets the proportion as nearly as practicable at the r»»tio 
which the Certificated employee membership of eaoh of the reepectivo 
organizations bears to the total certificated employee membership of all 
such Organizations. 

^[2] Purthermorei vhile section 13O87 contemplates that a public 
school employer may establish procedures for determining vAiich of its 
certificated employees are members of one or more employee organizations! 
an election Is not suoh a procedure * The procedure contemplated is merely 
one of ascertainment and verification* The term * election* implies an 
ability to choose between two or more alternatives. Certificated employees 
who are members of an employee organization have no choice remaining open 
to them* Their membership in good standing in an employee organization 
must be accepted as a designation by them of that organization as authorized 
to represent them on a negotiating council* The formula of section 13083 
for determining the entitlement of an employee organization to appoint 
members to a negotiating council requires only that those employees who 
are members of an employee organization may be counted* Under the Vinton 
Act I an election is an inappropriate procedure to ascertain or verify 
membership in an employee organization*** (emphasis by court) footnote omitted) 

The court said that a reading of the Vinton Act as a whole, althou£^ 
it does not define the word **member** as applied to an *'eittployee organlza^ 
. tion^* representing certificated employees, clearly indicates that '^member** 
is used in its normally accepted sense and is to be given its ordinary and 
usual meaning of a certificated employee who Joins an employee organization 
representing certificated employees* The court declared that *'the formula 
for a certificated employee organization* s entitlement to appoint members 
on the negotiating council would be entirely frustrated If. employees who are 
members of a certificated employee organization were determined by the sug^ 
gested election rather than by *membersbip in good standing**** (234 A*0*A* 
7O8, 71 7 > emphasis by court*) 

The court concluded its opinion as follows (254 A*C*A* 708, 719-720)t 

*'The Federation also argues that the Board may lawfully provide 
for an election among Its teachers to determine their choice of organizations 
to represent them on the negotiating council as the Winton Act was designed 
to adopt for public school employees collective bargaining devices long 
accepted in the field of private employment. As indicated above> section 
I3OS8, like Its 1961 predecessor (Gov*Code, §3509), expressly provides that 
section 925 of the Labor Code does not apply to public school employees* 
L^J Even in the absence of such a provision, it is well settled that by 
enacting section 925 of the Labor Code, the Legislature did not intend to 
extend to public employment the collective bargaining procedures and devices 
applicable to private employment* ( Wutter v* City of Santa Monica i 74 Cal* 
ApJ>.2<i 292 # 296-^561 IS^A tat ^41/1 3U)e Angeles Heti Trattsit Authority^ 



*^She legieUtive bldtoxy of the Vinton Aot indioates that on 
May 6 1 ^$63$ the Assembly flatly rejeoted two aoendiaents substituting the 
oolleotive bargaining procedures applied in private employment. Thus, the 
conolusion Is inescapable that the Legislatui^e intended to bar represen- 
tational elections from the field of public school employment and expressly 
rejected the collective bargaining approach of having a single employee 
organization represent all certificated employees* 

'^/ib/ Ixk view of the abcvci we conclude that the election en« 
visioned by the Board's resolution vas contrary to and in conflict with 
the clear provisions of the Vinton Act. As the governing body of a 
school district has no authority to enact a rule or regulation that alters 
the terms of a legislative enactment ( Renken v. Compton City School Dlst> i 
207 Cal. App.2d ,106, II4 ^4 Cal* Rptr. 542/ )f <^o\xrt below properly 
granted the relief requested by the Association*^ (footnotes omitted) 

It is not yet known whether the S'jipreme Court of California will 
grant a hearing In this case* 



THE OXNARD CASE 

Filed earlier, on July 19, 19^7» vas the 87 page '^Memoranduffl of 
Opinion*' of the Superior Ccxirt for the County of Ventura in the case of 
California Federation of Teachers^ AFL-OIOt et al» * Petitioners, vs* 
Oxnard ELement&iy School « a School Pistarlct* et al* ^ Respondents} 
Oxnaard Educators Association * an unlncos^rated association, et al*. 
Interveners, Ventura County Superior Court No* 8P 4$t 3B1, 

In the Oacnard case, the California Federatioti of Teachers sued the 
Oxnard ElementMv^ School Dlstidct contending, among other things, that the 
Mstrlct's policy lrega3[^ding the negotiating council was in violation of 
the Vinton Aot and that the Vinton Act was on many grounds unconstitutional 
and Invalid* Among other things ^ it was contended that the respondent 
Bistrict should not recognlsse the Kegotiating Council because it had only 
membership from California Teachers Association organisations and because 
it discriminated against the Oxnard Federation of Teachers affiliated with 
Petitioner Call foa^nla Federation of Teachera* 

Regarding the Vinton Act, the Jud^nent together with supporting 
Findings of Fact and Conclusions of Law^ filed and entered on September 1» 
1967, are attached hereto as ejchiblts* Particular attention is directed to 
paragraphs 4 to 9 of the Judgment* 

The alternative writ of mandate was discharged and the petition for 
relief by injunction and by writ of mandate waia denied by the Suporior 
Court* 



One alleged ground of invalidity of the Winton Act was that it px*o- 
vide& differently for public school districts than for other local agencies 
of govemaent# The trial court believed that legitimate and purposeful 
objectives were being soufijjt by the Legislature which "expected that the 
eiaployment of this mediua for negotiation would effectuate a time saving 
to the eiDployer in not having to meet and confer separately with two or 
more employee organisations t would also relieve the employer from having 
to deal with divergent viewpoints and to perform the difficult task of 
veie^ing and resolving interorganizational disputes (much of this would be 
resolved at the negotiating council level) i would eliminate the possibility 
of an employer playing one organisation off against another and coming up 
with nothing particularly constructive for the benefit of employees | and» 
finally^ would better facilitate a continuing and result-securing course 
of conferring compared with what had been experienced in the past under the 
wide open negotiation p3:^gram featured by occasional concentrated campaigns 
and confrontations generated for the purpose of achieving employment goals 
(the latter type of contacts would appear to be less conducive to harmony 
and success and more likely to be accompanied by conflict and proliferation)*^* 
(Pages 31 And 52 of typed 1-Iemorandum of Opinloni Oxnard case«) 

The Opinion continues 1 

*^Llttle trouble is encountered in finding a proper basis for 
making a legitimate classification as between organisations of 
educational type employees in school districts (the constant ele- 
ment we deal with) and organisations of emplcyees (>rt)ich perforce 
would be of the non educational type) in public agencies of a non 
educational type# Such claesification basis is very obvious In the 
area of negotiation on educational objectives and instructional 
programing (compulsory \Aiether multiple employee organisation exist 
or not I throu^ negotiating council where multiple employee organ^ 
isatipn exist)* Ihe ve3cy subject matter makes the difference. The 
employee menibers of the latter type organisations ere not engaged 
in the instructing of students and therefore would not be confes^rlng 
on these subjects. * * (P^ge 53) 

The court was satisfied that sufficient differences exist in the 
structure and opei^tion of the respective type of public agencies Involved 
(educational agoncles versus non educational agencies) to support the classi- 
fication. Ti^adltlonally educational organisations have received separate 
legislative treatment, (page 55) 

In Justifying a different and distinct statute for school districts 
as distinguished from the state colleges or the state university^ the couirb 
said "There a3(^e many districts of varying slse, with governing boards of 
varying cpmpcsltlctt as to education^ training and experience as it relates 
to the difficult area of employer and employee problems* This feature does 
not pertain to the state university and state colleges. The fichool bCarde 
in the districts are elected for shorter terms and under circumstances where 
the grass root element Is etrcngi v^ereas the Board of Begente for the state 
university system and the Board of Trustees for the state colleges are appoin- 
tive and have longer terms (I6 and 16 years)^ >Alch allows fot the deelgnii- 
tlon of personnel from & specialised social and technical segment of the 
bUlsenrjr/* ^ (i^ 56) 



The court distinguishes the school district problems regarding educa- 
tional policy and working conditions ftom the comparable nroblems of the 
state university and the state colleges* (Pages 56 to 60) 

The court recognizes as a ''privilege^^ vdthin the concept of the 
privileges and immunities clauses of the Federal and California Constitu- 
tions, the rlfi^t of a minority employee organization, where multiple 
employee organizations exist in the operation of a governmental ager.cy, 
"to meet and confer directly with the employer and to put forward and seek 
acceptance of a program which the leaders of the employee organization 
(with likely the stamp of approval from the rank and file) believe will be 
most beneficial for the employees of the public agency.^' (Page 61 ) The 
court added" * * * as to compulsory negotiation of educational objectives 
and instructional prograEoming, the privilege is that of the certificated 
employee organizations (the employer must confer with themj whereas \dth 
respect to negotiating directly ones own program with the employer instead 
of trying to get a negotiating council to put all or some of it for\;ard, 
the p3rf.vllege is with the employee organization which can deal directly, 
(Page 6l) The comment should here be made that the employer school board 
may ask the employee organization to take the matter up with the district 
negotiating council • 

The opinion intimates that the Legislature evidently has determined 
that the pegotiating council concept is a middle ground between what the 
Judge has labeled for convenience "the wide open bargaining process and 
the exclusive bargaining process," It is considered to be an experiment 
in the area of employment relations as far as public school agencies are 
concerned, to ascertain whether there is a workable middle course* 
(pages 61 and 62) 

The Judge summarizes i 

" * ^ * In all probability the legislature took note of the fact 
that in allocating the experiment to the school districts those who 
would be involved in it and affected by it would be a group of well 
educated, sincerely motivated, and hi^ly dedicated people working at 
modest salaries for ona of the country's most essential causes, the 
education of youth* This selection, in a sense, is complimentary to 
such employers and to such employee organizations*" (Page 63) 

The Judge concludes that he "cannot say that the Winton Act is 
unconstitutional" (Page 63) and cannot say that for any of the reasons 
reviewed in the opinion "the Vinton Act is so unworkable or so unfair or so 
infected by a combination of both those attributes that it should be de- 
clared Invalid or a nullity by the Court*" (Page 87) 

The Judge in the pxnard case acknowledges in his Memorandum of 
Opinion that the case will be appealed* As noted above, judgment was 
only recently entered on September 1, I967* 



In olodlng the dlsousslon of the Wlnton Aot| the eummary evaluation 
loade by Sr* Jaok P« Crowthert Superintendent of Los Angeles Olty SchoolSi 
on the ocoaslon of his reoent General Staff Meeting held August 31 t 1967f 
Indioates that systein's app3(^oach to the third school year of experience 
working vith negotiating councils t 

^^Next I would like to ooioment briefly on our Unified and College 
Kegotlatlng Councils* As you will recalli enactment of the Wlnton Act 
in 1965 superimposed upon our existing organization a new avenue for 
consunlcatlons with teacher organizations* In the two years since then 
there has been a continuous maturing process going on among all of usi 
There have been stormy sessions* llhore have been misunderstandings* 
But almost always these have ended in greater understanding! If not 
always agreement* I want to compliment the Negotiating Councils for 
having provided us with a realistic alternative to some of the extreme 
actions and cirlses being experienced in many other states* There will 
continue to be some lack of agreement at times t of course* But I 
have a realistic hope that whatever the Issuei it will be approached 
in an attitude of mutual respect*" 



